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1. NMoHATHE, NpeaMET, METOA U CUCTEMA
rpa*4aHCKoOro npasa

* I'paxgaHCKoe NpaBo B 06EKTUBHOM CMbIC/IE - COBOKYMHOCTb

MPaBOBbIX HOPM PEryJIMpYOLWUX rpaxKaaHCKO-MNpaBOBbIe
OTHOLLUEHMS.

* I'parkaaHCKOe NpaBo B CYy6bEKTMBHOM CMBIC/IE - NPaBo
KOHKPETHOro 1La, onpefeneHHoe rpasKAaHCKMM
3aKOHO/ATE/IbCTBOM.

* I'paxJaHCKoe NpaBo Kak OTpac/b NMpaBa - 3TO COBOKYMHOCTb
MPaBOBbIX HOPM, PErYUPYIOLMX UMYLLLECTBEHHbIE U JINYHbIE
HEMMYLL,ECTBEHHbIE OTHOLLEHMSA, OCHOBAaHHbIE Ha PABEHCTBE,
aBTOHOMWM BOJIU M MMYLLEECTBEHHOM CaMOCTOATE/IbBHOCTH

Y4YaCTHMKOB.
TpagUUMOHHO K TNPEAMETY TIpaXKJAHCKOro npaBa OTHOCAT JBe rpynnbl
OTHOWEHUM  —  MMYLLECTBEHHbIE U JIMYHbIE  HEUMYLLECTBEHHbIE.

Ucxopga m3 n. 1 c1. 2 TK PO rpaxaaHCcKoe 3aKOHOAATENbCTBO peryavpyer
MMYLLLECTBEHHbIE U JIMYHbIE HEMMYLLECTBEHHbIE OTHOLIEHWA, OCHOBaHHbIE Ha
PaBEHCTBE, aBTOHOMMM BOJIM M MMYLLECTBEHHOM CAMOCTOATE/IbBHOCTU MX
Y4aCTHMKOB.



* MyLLeCTBEHHbIE  OTHOLLEHMS, BXoAsLme B npeamMeT
rPaXXAAHCKOro MpaBa, MOXHO ONpeAe/MTb KaK O0O6LLEeCTBEHHbIE
OTHOLWIEHUA MO MPOM3BOACTBY, MNEPEMELLEHMIO M MNOTPEBNEHUIO
MaTepUaJIbHbIX M HEKOTOPbIX HEMATEpPUasIbHbIX 61ar — BeLLEN,
pe3ynbTatoB paboT, YCAyr, pe3ynbTaToB MHTEN/IEKTYa/IbHOM
NEeATENbHOCTM U MPUPABHEHHbIX K HMM OOBEKTOB, B KOTOPbIX
NPOABASETCS MX MEHOBas CTOMMOCTb, T. €. MX OObEKTMBHAA
LIEHHOCTb B 06LLECTBE.

* JMUHble HEeMMYLLECTBEHHbIE OTHOLWIEHWA — 3TO O6LECTBEHHbIE
OTHOLLIEHMA MO NPU3HAHMIO U OLEHKE JIMYHbIX MHTEPECOB, CBOMCTB
M KA4yecTB APYroro JMLA: €ro KM3HW, 3[0pOBbfA, MMEHMU, YECTH,
JOCTOMHCTBA, penyTauum M ApYyrMx HemaTepuasbHbix 6nar. K
TaKOBbIM MOHO OTHECTM, HArpMMep, OTHOLUEHMS MO MPU3HAHMIO
YeCcTM M [JOCTOMHCTBA rpakJaHWHA, MCMOJIb30BAHMIO €ro MMEHMU
MU M306Pa’KEHMA, OTHOLLUEHMA MO MCMOJIb3OBAHMIO PE3Y/IbTATOB
MHTENIIEKTYaIbHOU AEATENIbHOCTM B  4YaCTM  YKasaHUA MMEHU
aBTOpa, COXpaHEHUSA HEMPMKOCHOBEHHOCTM MPOM3BEAEHUA U AP.



*B cogepxawmica B n. 1 cT. 2 TK npuMepHbI nepeyeHb MMYLLECTBEHHbIX
OTHOLLEHWUM, PErYIUPYEMbIX MPaXKAAHCKMM MPABOM, BKJIOYEHbI KOPropaTUBHbIE
M 00A3aTeNIbCTBEHHbIE OTHOWEHMA. Kpome Toro, B n. 1 cr. 2 TK
NoAYEPKMBAETCA, UYTO rpakJaHCKOe 3aKOHOAATe/IbCTBO onpeendeT npaBOBOE
MNONIOXKEHUE YYACTHMKOB TrpaxJaHCKoro o060poTa, a TaKXe OCHOBaHMA
BO3HMKHOBEHMA M MOPALOK OCYLIECTBJ/IEHMA BELIHbIX M MHTEIIEKTYasIbHbIX
npas.

* laHHbI nepeyeHb ABNAETCA MPUMEPHBIM M  HEMOJMHbIM. [lpyM 3TOM OH
chopMy/IMpoBaH He MO eAuMHOMY KNaCCU(PUKALMOHHOMY KPUTEPUID — OAHMU
OTHOLLUEHMA Ha3BaHbl KaK TakoBble, a Apyrve onpeaenieHbl Yyepe3 OCHOBaHMA
BO3HMKHOBEHMA WM OCYLLECTBNEHMA COOTBETCTBYHOWMX NpaB. [lpeactaBnaercs,
4YTO nepeYeHb 6b1s1 661 6oNee cbaslaHCUPOBAHHbLIM, €CM 6bl B €ro OCHOBY OblJ10
MNOJIO}KEHO OAHO KAacCM(PUKALUMOHHOE OCHOBaHME U OH BKOYaN Obl B CebA
MOMMMO  KOPMOPATMBHbIX M 00A3aTE/NIbCTBEHHbIX  TaKXe  BellHble,
MHTENNEKTYa/IbHblE, HAC/IEICTBEHHbIE U CEMEWNHDBIE OTHOLLEHMA.

*Cnep,yeT TakKXKe OTMeTUTb, 4YTO B COBpeMeHHOM IOpMAquCKOI;’I HayKke
KoprnopatmBHbli€é OTHOWLEHMA BCE€ Yale OTHOCAT HEe K MMYLWLECTBEHHbIM, a K
OpraHmM3auMOHHbIM OTHOLUEHUAM, KOTOpPbIE OrnpeaenArnTCcA KaK «BO3HMKarlwine
Mexagy pUuanyveckum pPaBHbIMUA U MMYLLECTBEHHO  CaMOCTOATEJIbHbIMMU
Y4aCTHUKAMMU, O6J'Ia,£l,a}0IJJMMM aBTOHOMMeM BOJIU, O6IJ.I,eCTBeHHbIe OTHOLWEHNA,
cogepxaHnMe KOTOpPbIX COCTaBJIAKOT ,D,GMCTBMFI HEMMYLLECTBEHHOIO XapaKTepa,
HarnpaB/ieHHbl€é Ha BO3HMKHOBEHME U YyNnopAAO4HYEHUE WMMYLLECTBEHHbIX 111460
JINYHbIX HEMMYLLIECTBEHHDbIX OTHOLLEHMM> .



*Ucxoaa mn3 ab63. 1 n. 1 c1. 2 TK 06beaAMHAOWMMU NpU3HaKaMu
OTHOLWIEHWM, BXOAAWMX B NpeAMET rpaxkJaHCKOro npasa,
ABNAIOTCA pPaBEHCTBO, aBTOHOMWUA BOJIM U MMYLLECTBEHHAA
CaMOCTOATE/IbHOCTb CY6bEKTOB [laHHbIX OTHOLLEHWUM.

*B LJOKTpMHE BOMPOC O TOM, ABAAETCA JIM OpUAMYECKOe
PaBEHCTBO CYOBLEKTOB TMpPM3HAKOM npeaMeTa MM MeToja
rpaJaHCKoOro npaBa, ABNAETCA AMCKYCCUMOHHbIM. KaK Mbl
BUAUM, B CT. 2 K peanmsoBaH noaxod, COrsiaCHO KOTOPOMY
PaBEHCTBO Y4YaCTHMKOB BbICTYNaeT B KayecTBe MnpM3HakKa
npeaMeTa rpaxkJaaHCKoro npasa.

* B To e BpemsA M3BECTEH M MHOM NOAXOA, COr/IaCHO KOTOPOMY
IOPUAMYECKOE PABEHCTBO CYObEKTOB SABASETCA CYLIHOCTHbIM
NMPpM3HAKOM MeToJa rpaKJAHCKOro npaBa, a He Mnpeamerta.
/laHHbIM noaxo4 npeanonaraeT, 4YTo B 3aBMCMMOCTM  OT
YCMOTPEHUSA 3aKoHoAATeENS Nto6ble 06LEeCTBEHHbIE OTHOLLEHMS
MOrYT 6bITb Ypery/MpoBaHbl KaK MO MOJEAM BaCTU-
NOAYMHEHMA, TaK M MO MOZAENM OPUIMYECKOrO PABEHCTBA
YYaCTHMKOB.



* MeToz rparkaaHcKoro npasa. Bornpoc 0 MeToze rpaAaHCKoro npasa, Kak M BOMPOC O ero
npeameTe, SABAAETCA [AMCKYCCMOHHbIM. JMCKYCCMOHHOCTb npedonpeaenserca, npexae
BCEro, pas/IMYHbIMM MOAXOAAMM K TOHATMIO «METOJ MpPaBOBOr0 PEry/IMPOBaHUSA» Ha
06lLUEeTEOPETMYECKOM YpPOBHE. B Teopuu npaBa MeTO[ pacCMaTpMBalOT KaK Croco6
MPaBOBOro PEry/MpoBaHUS OMNpeaesIEHHOM Tpynmnbl O6LECTBEHHbIX OTHOLUEHMA MW KaK
Habop (KoMnneKkc) cnoco6oB (NpMEMOB) MpPABOBOIr0 PEry/IMPOBaHMA, PEryMpYHOLIMX
ornpeAeNeHHyo rpynny 06LEeCTBEHHbIX OTHOLIEHUH.

MepBbli NOAX0A NMpeAnoiaraeT BbliAeNeHUe HaMboJsiee XapaKTEPHOM YepTbl B METO0/I0T MM
NPaBoOBOro peryaMpoBaHMa. O4YeBMIHbIM JJOCTOMHCTBOM J@HHOMO MoAXoAa ABJAETCA €ro
npoctoTa. Tak, B rpaxAaHCKO-NpaBOBOM JIMTEPATYPE NPUBEPIKEHLbI JAHHOIrO NMoAaxo/a, Kak
npaBu/i0, nNpeasaraloT paccMaTpvMBaTb B KayecTBe METOJAa rparkJaHCKoro mnpaea
IOPUANYECKOE PABEHCTBO CTOPOH.

Bropor noaxoa npeanosiaraeT KOHCTaTaUMIO Pas/IMYHbIX XapaKTEPUCTMK METOZA0JIOMMM
npaBoro peryamMpoBaHusi. Ero npemmyliectBo 3akiw4vaetcs B 6osiee  TOYHOM
XapaKTEPUCTUKE pacCMaTpMBaEMOro fiBJieHMA. LUMBUAUCTbI, NpuaepXuBaroWneca AaHHOro
noaxoja, npeanarawT onpejesiaTb MeTO/ rpaKAaHCKOro rnpasa He OAHOCJIOXHO, a Yepes
NepeymcieHne XapakTepHbIX AJ1A Hero fnpu3HaKkoB, 60/siee 4acCTHbIX CNOCO60B MpPaBOBOro
perynupoBaHua. Hanpumep, E. A. CyxaHOB K TakOBbIM OTHOCUT HOPUAMYECKOE PABEHCTBO
CyObeKTOB, [J03BOJIEHME W MpaBOHajeNeHWe, AUCMNO3UTUBHOCTb, MMYLLECTBEHHO-
KOMMEHCAUMOHHbIM XapaKTep OTBETCTBEHHOCTM. B. B. POBHbIM K npu3Hakam MeToAaa
rpaXJaHCKOro rnpaBa OTHOCUT  IOpUAMYECKOE PABEHCTBO CTOPOH, KOOpAMHaUMIo,
AOrOBOPHbIM U AMCMNO3MTUBHDBIM XapakTep, 06L1e103B0IMTE/bHBIM (NPpaBOHAAENUTENbHbIN)
XapakTep, Mopasim3m 7 AeueHTpauumio, MMYLLLECTBEHHO-KOMMEHCALMOHHYIO
(BOCCTAaHOBUTE/IbHYIO) HanpaBJIEHHOCTb, YaCTHYKD MHMUMATMBY M JIMYHOE YCMOTPEHME
YYaCTHMKOB rpaxkJaHCKoro obopora.



* CucteMa rpakpaHcKoro npaBa. B lopMAMYecKoM HayKe OTpac/iM npasa
MPUHATO AENNTb Ha 60Iee MENIKME CTPYKTYPHbIE €[MHMLbI — MOAOTPAC/M,
MHCTUTYTbI, CYBUHCTUTYTbI M T. A. [parkJaHCKoe NpaBo B 3TOM OTHOLLUEHWUM
He ABNSETCA UCKIIOYEHUEM.

* Hanbonee pacnpocTpaHeHHbI B OTEYECTBEHHOM HayKe MoAXOA K cucTeMe
rpaxkJaHcKoro npasa, npegnoxeHHbid H. Jl. EroposbiM elle B KoHue 1980-
X rr. XX B., npeAnonaraeTt BblAeNEHUE NATU NOAOTPAC/EN: BELLHOE NPaBo,
0653aTeNbCTBEHHOE NnpaBo, MpaBoBas OXpaHa HemaTepuasibHbIX 6nar,
NpaBO UHTENIIEKTYa/IbHOM COBCTBEHHOCTH M Hac/neACTBEHHOE NpaBo.

*BHyTpM nopoTpacnei rpaxAaHCKOro npaBa MOTYT 6biTb  BblAe/EHbI
MHCTUTYTbl U CYBUHCTUTYTbl. MHCTUTYTaMM BELHOro npaBa SIBAAIOTCS MNPaBo
COBCTBEHHOCTM M OrpaHMYeHHble  BellHble npaBa. B  pamkax
0683aTe€NbCTBEHHOIrO NpaBa MOryT 6bITb BblA€NEHbI MHCTUTYTbl JOrOBOPHOIO
npasBa, AE/IMKTHOrO MpasBa, NpPaBOBOrO Pery/inMpoBaHMA 06A3aTe/IbCTB W3
OJHOCTOPOHHUX AeMUcTBMM. [lpaBO MHTENNEKTya/lbHOM COBCTBEHHOCTMU
COCTOMT MX MHCTUTYTOB aBTOPCKOrO MpaBa, CMEXHbIX MNpaB, MaTEHTHOro
npaBa, NPaBOBOM OXPpaHbl CPEeACTB UHAUBMIYANU3ALMU U T. A.

* Mpexae Bcero cneayet oTMETUTb, YTO POCCMIMCKOE IpaKJaHCKO-MPaBoBoe
perysmpoBaHmMe MOCTPOEHO MO TaK Ha3blBa€MOM NaHAEKTHOM CUCTEME,
npeAnonaratoLlem BblgesieHne 0bLEN MU OCOBEHHOM YaCcTEN.

*06lwana yacTb COAEPXMT MONOXKeHMA, oblpe ANnA Bcex obacTen
rpaxgaHckoro npasa. OcobeHHas 4acTb COCTOMT W3  cneuuanbHbIX
MOJIOXKEHUM, MPUMEHUMbIX K ONpeaeIeHHOMY KpYyry npaBOOTHOLLIEHMNA.



*2. MpUHUMNBI FrpaXAaHCKOro npasa

*Moa NpMHLUMNaMM rpak4aHCKOro npasa NMoHMMarTCA
OCHOBHbIE, UCXOAHbIE HaYa/la rpaxJaHCKOro npasa,
o6LLUME MONONKEHMSA, OTPAXKAOLLME CYLLECTBO M I/1aBHbIE
0CO6EHHOCTM NPABOBOro PeryMpoBaHus.

*MpUHUMNBI FrpaXkaaHCKOro npaBa yKasaHbl B cT. 1 TK,
KOTOpas Tak M Ha3biBaeTcA - "OCHOBHble HaYyana
rpa*JaHCKOro 3akoHoaaTte/ibctBa'. Ho 3TO He O3Ha4aerT,
YTO MPUHLMMbI AAHHOM OTPAC/IM 3aKOHOAaTE/IbCTBA
3aKpeneHbl B 04HOW 3TOM cTaTbe. OHM NpeAcTaBAAIT
CO60M OCHOBHbIE Ha4a/la, KOTOPbIE MPOXOAAT Yepe3 BCE
rpa’kJaHCKoe npaBo, npeaonpeaenaa coaepxaHume
KaXX4oro 13 ero UHCTUTYTOB U ero HOpM. [1o3aToMy,
NPUMEHAA U TOJIKYA JIIOOYI0 HOPMY FpaXkJaHCKOro npasa,
HEeo06Xo0AMMO PYKOBOACTBOBATbLCA NPUHLMNAMMU
rpa*kJAaHCKOro npasa.



*06wue u cneyuasibHble NPUHYUNbI 2pa>k0aHcKo20 npasd. Mo ceoemy

COAEpPKaHUIO rpaXAaHCKO-MpaBoBble€ MPUHLMIBI MOXKHO pa3ie/imTb Ha
obuwme 1 cneumasbHble. O6LME NPUHLUNBI F1aBHbBIM 0O6pa3oM
CKOHUeHTpupoBaHbl B cT. 1 K.

*MNpexae Bcero K H1M OTHOCWTCA NPUHYUN paseHCMBda y4acmHUKo8
peay/iupyemMbiX OmHoweHul, KOTOpbIM NpeAnosaraeT, YTo CYyObeKTbl
rparkKJaHCKMX ﬂpaBOOTHOLLIeHl/IM y4yacTByA B HUX, HE 061a4a10T MO
OTHOLLEHMIO APYT K APYrY KAKMMMU-TMOO NPENMYLLLECTBAMM, BbITEKAKOLMMMU
M3 UX AOJIPKHOCTHOIO MJIM MHOIO 0CO60r0 COLMAsIbHOrO MOJIOXKEHMSA; HE
061a/1at0T IOPUANYECKOM BNIACTbIO B TOM CMbIC/IE, YTO Y HUX OTCYTCTBYET
BO3MOXHOCTb Npejonpeaenstb noBejeHue Apyroro cybbekTa
NMPABOOTHOLLEHWNSA B CUY 3aHMMAEMOIO COLIMAJIbHOIO MOJIOKEHMS.

*MMpuHYUN HENPUKOCHOBEHHOCMU CO6CMBEHHOCMU JIOTMYHO BbITEKAET M3
NPpUHUMNA PaBEHCTBA M OCHOBbLIBAETCA HA MOIOKEHMAX CT. 35 KOHCTUTYLMM
PD, B KOTOPOM, B YAaCTHOCTU, NPEAYCMOTPEHO, YTO HUKTO HE MOXKET ObITb
JIMLLEH CBOEro MMyLLLECTBA MHAYe KaK Mo pelueHuto cyaa. Mo obuemy
npaBuy, JMLb COBCTBEHHMK (06s1aaaTesIb MHOMO MMYLLECTBEHHOIO NpaBa)
BrpaBe NMpUHUMATb PeLUEHMA OTHOCUTEIbHO CYyAbObl NMPMHAANEXKaLWEro eMy
nMyLlecTBa. MCKAOYEHUA 13 AaHHOro NpaBu/ia YCTaHOBAEHbI B NYOAMYHbIX
MHTEepecax Mau 3aCNyXMBaKLWMX BHUMAHUA MHTEpPEeCaxX YaCTHbIX JUL.



*MpuHyun c80600bI d02080pa 03HAYAET, YTO HUKTO HE MOXKET BbITh
NPUHYXKAEH K 3aKNH0YEHMIO 4OrOBOpa; Y4aCTHMK rparkAaHCKOro oboporta
BMpaBe CamMoCTOATE/IbHO MPUHMMATL pelleHne O 3aK/II0HeHM JoroBopa —
O Bbl6OpE KOHTpareHTa, BMja OroBopa, ero yC/0B1M, C YYETOM,
pasymMeeTcA, BOJIM pyrol CTOPOHbI OroBopa. CTporo roBOpS, AaHHbIU
MPUHLMN HOCKUT CheLMaibHbIM XapaKTep, NOCKO/IbKY paCnpoCTPaHSET CBOE
JEVNCTBME HE Ha BCE rparkAaHCKO-NpaBOBOE peryiMpoBaHMe, a, r1aBHbIM
06pa3oM, Ha MHCTUTYT AOrOBOPHOro npasa.

*MpuHyun HedonycmMuMocmu NPou380/IbHO20 BMeWame/1bCmad KO20-
JIubo 8 YacmHble desia 03HAaYaeT, YTO HUKTO He BrpaBe BMELLUMBATbLCA B
JINYHYIO U UMYLLLECTBEHHYIO cepy YH4aCTHMKOB rparkJaHCKOro oboporta
BOMPEKM MX KenaHuto. CoaeprkaHme AaHHOro NpMHLUMMNA PAcKpbITO B CT.
23 KoHcTuTyumm P®, yctaHaB/MBatoLLeN HEMPUKOCHOBEHHOCTb YaCTHOM
KU3HM, TAUHY I'IepeI'IMCKI/I NeperoBopoB M COOBLLEHUM.

*MpuHyun Heo6xodumocmu 6echnpenamcmBeHHO020 OCYWeCma/IeHUS
2PaKOaHCKUX Npas 03Ha4aeT, YTO KaX/blid CyObEKT rpaxAaHCKMX
NMPaBOOTHOLLEHUM CaMOCTOATE/IbHO BbIBUPAET Crocobbl peaim3aLum
NPpUMHAaZ/IEXKALUMX EMY IPAXKAAHCKMX MNpaB.

*MpuHyun o6ecnevyeHus 80CCMAHOB/IEHUA HAPYWEeHHbIX NPas
npeAnonaraeT YCTaHOB/IEHNE CMCTEMbI CMOCOOO0B 3aLLMTbl FPaXAaHCKMX
NpaB, K KOTOPbIM MOXKET NpUBErHyTb NoTEPNEBLUMM B 3aBUCUMOCTU OT
BMJA U XapaKTepa COBEPLLUEHHOIO HapYLUEHMS.



*MpuHyun cyde6Holl 3aujumbl HaAPYWeHHbIX Npas 6a3mMpyeTca Ha
CT. 46 KoHCTMTYLUMM PO, B COOTBETCTBUM C KOTOPOU KarKAOMY
rapaHTHMpyeTca cyaebHana 3almTa HapyLLEHHbIX NpaB M CBO6OA,
BO3MOYHOCTb Cy1€B6HOr0 063Ka/loBaHUA AEUCTBMU BNACTHbIX
OpPraHoB, a TaK)Xe obpalleHns B MeXAyHapoAHble opraHbl Mo
3alumMTe npaB U CBOOO/ YeNoBeEKa.

*MpuHyun dobpocosecmHocmu. Npu YCTaHOBJIEHMM,
OCYLLIECTB/IEHUN M 3aAlUUTE TPAXKAAHCKMX MPaB U NPU UCMOJIHEHUM
rpaXkAaHCKMX 0643aHHOCTEN YYACTHUKMU rpaykAaHCKMUX

NMPaBOOTHOLLEHUN AONXKHbI AEUCTBOBATb JOOPOCOBECTHO.

*MpuHyun cB80600HO20 nepemMeweHus mMosapos, Yycaye U
¢uHaHcosbix cpedcms. [JlaHHbIM NPUHUMI  O3HaYaeT, u4To
Tepputopma PO npeactaBnser cobou €JMHOE SKOHOMMYECKOE
NPOCTPaHCTBO, MNpejnonarawliee CcBo6OAHOE MNPOM3BOACTBO,
nepemMelleHme, peanamsaumio TeX WM MHbIX TOBapOB, PaboT M
ycayr. B 4actHocti, Ha Tepputopun PO He ponyckaetcsd
YCTAHOBJ/IEHME TAMOMKEHHbIX paHuL, MNOW/IMH, COOPOB U KaKMUX-
IM60 UHbIX NPEenATCTBUM AJ19 CBOBGOAHOIr0 NepeMeLleHMa ToBapOB,
yCnyr 1 uHaHcoBbIX cpeacTs (n. 1 ct. 74 KoHctutyummn PO).



*3. UCTOYHMKM rpa>kaaHCKoro npasa

*McmoYHUKU 2paxXOaHCKO020 Npasa - BHeWHAA GOPpMAa BbIPAXKEHUS
2PAa*KOAHCKO-NpasosbIX HOPM, M.e. HOPMAMUBHO-NPABOBbLIE
akmbl, codepxauwjue HopMbl 2paxK8aHCcKo20 Nnpasa u

cocmasifuue 2paxxdaHCcKoe 3aKkoHodameibCmBo, a MAaKKe
obbiyau.

*MCTOYHUKM rpaXkAaHCKOro npaBa MOXHO KaaccnduumposaThb Mo

OPMANYECKOM CUIe, KoTopasa onpeaensaeTca 3aHMMaeMon UMK
no3uumen (BEpXoBEHCTBOM) B 0BLLEN CUCTEME HOPMATUBHbBIX
aKToB, MOCTPOEHHOM MO BEPTUKAJIM.

*1. Ha nepsom mecTe Haxoautcsa KoHcmumyuus P®. OHa
o61aAaeT BbICLLIEN OPUANYECKOM CMION M BO3T/IABASIET BCIO
CMCTEMY MCTOYHMKOB OTEYECTBEHHOIO NpaBa, a €€ HOPMbl UMEIOT
NpsIMOe AENUCTBME U MPUMEHAIOTCA 6e3 NpeABapMTE/IbHOrO U/
MPOMEXKYTOYHOr O 3aKPEN/IEHMS B KAKMX-JIMO60 UHbIX HOPMATUBHbIX
aKTax Hu3Llero ypoBHsa. [Ipm 3ToM psaj M3 HUX UMEET He

nocpe/iCTBEHHOE 3HayYeHMe Ansa cdepbl rpaXKAaHCKOro npasa,
6yay4uM ero BaxKHEMULLIMM UCTOYHMKOM.




*2. 06wenpusHaHHbIe NPUHUUNBLI U HODMbI MeXOYHAPOAH020
npaesa u mexxodvHapodHble do2080pbl Pocculickol ®edepauuu
ABNIAKOTCA B COOTBETCTBMM C KOHCTUTYyUMEN POCCMUCKOU

degepalmm COCTAaBHOM YaCTb MPaBOBOM CUCTEMbI Poccrmckon
bepepaumnm.

* MexayHapoaHble aorosopbl Poccuiickon Oepepaupm NnpuMeHSaITCA
K OTHOLUEHMAM, YKa3aHHbIM B NyHKTax 1 1 2 ctatbn 2 'K PO,
HernocpeACTBEHHO, KpOME C/lydaeB, Korja M3 MeXxayHapoAHoro

AOroBOpa C/leAyeT, YTo ANS ero NpMMEHeHMa TpebyeTca usaaHue
BHYTPUIroCYAapCTBEHHOM 0 aKTa.

*Ecnmn MexayHapoAHbIM oroBopom Poccuiickorn Oefepaumm
YyCTaHOB/IEHbI MHbIE MpPaBMIa, YEM T€, KOTOPbIE NPEeAYCMOTPEHbI
rpaXkJaHCKMM 3aKOHOZaTe/IbCTBOM, NMPMMEHAIOTCA NpaBmaa
MeXAyHapoAHoro Jorosopa. He gonyckaeTtcsi NpUMEHEHME NpaBui
MEXYyHapoHbIX AoroBopoB Poccuickon deaepaumm B UX
MCTOJIKOBAaHUM, npoTuBopevallem KoHcTMTyuum Poccnmnckom
depepaumm. Takoe NpoTMBOPEYNE MOXKET BbITb YCTAHOBIEHO B

nopsiike, onpejeneHHoM peaepasibHbiM KOHCTUTYLIMOHHbBIM
3aKOHOM.



*3. [paxkdaHckull kodekc PP. B cootBeTcTBUM C N. 2 cT. 3 TK
rpaXKJaHCKoe 3aKoHOoAaTeIbCTBO COCTOMT M3 K 1 NprHATBIX B
COOTBETCTBUM C HUM dpeepalibHbIX 3aKOHOB, PEryampyroLwmx OTHOLIEHUS,
BXOZALUME B NpeAMET rpaAaHCKoro rnpasa. 3akoHozaTe/ib B JaHHOM
C/ly4ae UCNob3yeT MOHATUE «IPaXKAaHCKOe 3aKOHOAATe/IbCTBO» B Y3KOM
CMbIC/1e, BKlOYAs B HEro CO6CTBEHHO 3aKOHbI, HO HE NOA3aKOHHbIE
HOPMaTMBHbIEe aKTbl. [Ip1 3TOM cneayeT yuuTbiBaTb, 4TO U K, 1 gpyrue
deaepanbHble 3aKOHbI COCTOAT NPEUMYLLECTBEHHO M3 rpaXKAaHCKO-
NpaBOBbIX HOPM, HO MMM HE UCHEPMbIBAKOTCA.

*TK cocToMT U3 yeTblpex YacTeM, KoTopble NPUHUMAINCh U BBOAMIUCH B
JencTtBme noatanHo. YacTtb nepBad K, coaep:kallas o6LMeE NONOKEHUSA O
FpaXAaHCKOM 3aKOHOAATE/IbCTBE, IOPUAMYECKUX (PaKTaX rparK4aHCKOro
npaBa, 06 OCYLLECTB/IEHUN U 3aLUMTE FParKJaHCKUX MpaB, O CyObeKkTax m
06beKTax rpaykJaHCKMX NpaB, CAE/IKAX, CPOKaX, BELIHbIX npaBax
O6FI3aTe}'IbCTBaX M JoroBopax, bblna BBeJeHa B JeMcTBMe C 1 sHBaps 1995

r. (3a uckatodeHmem ra. 17 'K o BelHbIX NpaBax Ha 3eMJI0, BCTYMUBLUEN
cmny nnwb ¢ 28 anpens 2001 r.). YacTb BTOpas 'K, cop,epmam,aﬂ HOPMb
0CO6EHHOM YacTH 06A3aTeIbCTBEHHOIO NpaBa, ,D,eMCTByeT c 1 mapTa 1996
r. Yactb Tpetba K, peryampyiowiaa HacneACTBEHHbIE OTHOLLEHMA, a TaKXe
rpaXkAaHCKo- I'IpaBOBbIe OTHOLLEHWUA, OCJIO}KHEHHbIE MHOCTPAHHbIM
3N1EMEHTOM, BCTynMaa B cmuay ¢ 1 mapta 2002 r. HakoHel, YacTb
yeTBepTas FK NOCBALLEHHAsA NPaBY UHTENNIEKTYAa/IbHOM COBCTBEHHOCTM,
BBeJeHa B ,quCTsme c 1 anBapsa 2008 r.



* 4. PedepasibHble 3aKoHbI. NMommmo KoHcTutyumm PO 1 MK cuctemy
rpaykJlaHCKOro 3aKOHOJATe/IbCTBA 00pasytoT peaepasibHbie 3aKOHbI. B
YaCTHOCTU, 3HAYMTEJIbHOE MECTO B YKa3aHHOM CMCTEME 3aHMMaAIOT
defepasibHble 3aKOHbl O pa3/IMYHbIX OpraHM3aLMOHHO-NPaBOBbIX (POpMaXx
IOPUAMYECKMNX UL, KOTOPble AOMNOJIHAIOT, pa3BMBaOT, KOHKPETUIMUPYIOT
nonoxeHua NK. K gaHHbIM 3aKOHaM OTHOCATCA peaepasibHble 3aKOHbI OT
26 nekabpsa 1995 r. Ne 208-d3 «06 aKkUMOHEPHbIX 0bLiecTBax>, OT 8
cdeBpana 1998 r. Ne 14-03 «06 obLiecTBax C OrpaHUYEHHOM
OTBETCTBEHHOCTbIO>», OT 14 HOA6pA 2002 r. Ne 161-®3 «O rocygapCTBEHHbIX
U MYHULMMAIBbHbBIX yHMTaprIX npeanpuaTUax», ot 8 Maa 1996 r. Ne 41-03
«0 NpoOM3BOACTBEHHbIX KoonepaTmBax» U Ap. TaKXe 3HaunTe/IbHoe
KOJIMYECTBO rpaxkAaHCKO-MpaBoOBbIX HOPM coaeputca B PegepasibHOM
3aKoHe oT 24 anpensa 2008 r. Ne 48-03 «06 oneke v nonevynTenbCcTee>,
®epepanbHOM 3aKkoHe oT 16 nona 1998 r. Ne 102-P3 «06 mnoTeke (3anore
HeABMXMMOCTM)>, 3aKOHe O 3almMTe npas notpebutenen, degepanbHoM
3aKOHe oT 29 0I-<Tﬂ6pﬂ 1998 r. Ne 164-03 <O (bl/IHaHCOBOM apeHge
(mM3uHre)>, 3akoHe PO ot 27 Hoabpsa 1992 r. Ne 4015-1 «O6 opraHm3aLum
cTpaxoBoro Aaena B Poccumckon ®egepauumn», GegepasibHOM 3aKOHE OT 22
anpensa 1996 r. Ne 39-03 «O pblHKe LUEHHbIX 6yMar» depepasibHOM 3aKOHE
oT 29 Hos6pA 2001 r. Ne 156-03 «06 MHBECTUUMOHHBIX (POHAAX>, UMEIOLMX
cuny efepasibHOro 3aKkoHa TPaHCMNOPTHbLIX yCTaBax M KoAeKcax U Ap.




*5. Yka3bl [lpe3udenma u nocmaHossieHusA [Ipasumesibcmaa. CneayoLLyto
CTYMeHb B MEPAPXUMN UCTOYHMKOB rpaxKJaHCKOro npasa 3aHMMAalT YKasbl
[Mpe3ngenta PO, KoTopble B cuay M. 3 cT. 3 K MOryT NpMHMUMATBLCA MO
JIIO60MY BOMpPOCY, OTHOCALEMYCA K NpeaAMeTYy rparKgaHCKoro npaea. [pu
3TOM YKasbl HaxXoAATCA B NOAYUHEHHOM MOJIOKEHMM MO OTHOLUEHUIO K
deaepanibHbIM 3aKOHaM. B JeMCTBUTENBHOCTM YKasbl, COAEPKALLUME HOPMBI
rpaX4aHCKOro rnpasa, BCTPEYarTCA He 4YacTo. B KayecTtBe ogHoro u3
AOBOJIbHO peAKUX NPUMEPOB MOXKHO NpmBecTU YKas lNpesnaeHta PO ot 6
anpens 1994 r. Ne 667 «0O6 OCHOBHbIX HanpaBJIEHMSIX rOCYAapCTBEHHOM
NOIMTUKU B chepe 006A3aTe/IbHOro CTpaxoBaHUA».

*NpaBuTenbcTBo PO BNpaBe NpuHMMAaTh NMOCTAHOB/IEHWUSA, COAEPKaLLMe
HOPMbI rpa*kAaHCKOro rnpaea, Ho, B oT/iM4ue ot lpe3mngeHta PO, He no
JIO60MY BOMpPOCY, a JIMLb HA OCHOBaHUM M1 BO UcnosiHeHMe K,
deaepasibHbIX 3aKOHOB M YKa30B [lpe3ngeHTa. B Kayectse npumepa MOXHO
yKasaTb Ha noctaHoBsieHUs lNpaButenbctBa PO ot 19 aHBapa 1998 Ne 55 «06
yTBEpXAeHUM [MpaBmn NnpogaxKu oTAe/IbHbIX BUAOB TOBApPOB, NEpPEYHH
TOBapOB AJINTE/IbHOIO MOJ1Ib30BaHUA, Ha KOTOPble HE pacnpoCTpaHAeTCA
TpeboBaHMe nokynatena o 6e3Bo3mMe3AHOM NpeaocTaB/iEHUM eMY Ha NEPUOA
PEMOHTA UJIM 3aMEHbl aHaJIOrMYHOIro ToBapa, M NepeyHs
HENPOA0BO/IbCTBEHHbIX TOBAPOB Haj/1eXKallEero Ka4ectsa, He noajexalmx
BO3BpaTy MJIM OBMEHY Ha aHaJIOrMYHbIKM TOBAp ApYrmx pa3Mepa dopMbl,
rabaputa, acoHa, pacuBeTKU UM KOMMNAEKTaummn», oT 15 aBrycra 1997 r.
Ne 1025 «06 yTBepxaeHnu lNpaBuna 66ITOBOrO 06C11y>KMBaHMF| HaceseHnA B
Poccurnckon ®epepaumm».



* 6. Akmbl MuHUcmepcms u sedomcms. CornacHo n. 7 cT. 3 K degepanbHble
MWHUCTEPCTBA U BEAOMCTBA KOMMETEHTHbI NMPUHMMATb HOPMATUBHO-MPaBOBbIE
aKTbl, CcoZep:Kalime HOpMbI rpaXAaHCKOro npaBa, B NpeAesiax NoJHOMOYMM,
npegocTtaBneHHbIX MM 'K, dpegepanbHbiMM 3aKOHaMM, YKaszaMu I'Ipe314p,eHTa n
MOCTaHOBJIEHUAMMU npaBMTe}'IbCTBa. B KayecTBe npmMmepa MOXKHO NMPUBECTM MPUKa3
MuHTpaHca Poccum ot 28 mioHa 2007 r. Ne 82 «06 yTBEepaeHnn PeaepasibHbiX
aBMaLMOHHbIX NpaBma “Obwpme npaBmaa BO34YLUHbIX NEPEBO30K MacCaXMpoB,
6araxa, rpysos u Tpe6OBaHMF| K 06C/Ty’KMBaHMIO NacCa*KMpOB, FPY300TNPaBUTENEMN,
rpysonosiyyartenem”s.

* CnepyeTt oTMeTUTb, 4To B cT. 3 'K He yunTbIBaE€TCA NAOAOTBOPHASA
HOPMOTBOpPYECKaa AeATENbHOCTb 061ajatowero 0cobbiM NPaBOBbIM CTATYCOM
LleHTpanbHoro baHka P®, HopMaTMBHbIE aKTbl KOTOPOro UMEKT 60/bLLoe
NpaKTMYECKOe 3HaYeHUe. B YaCTHOCTH, OHM CoAepIKaT rpaXkaHCKO-NpaBoBble
HOPMbI, OTHOCALLMECS K NMPABOBOMY PEry/IMPOBAHMIO PACYETHbIX OTHOLLEHWUM,
CTpaxoBoMy npaBy. COOTBETCTBYIOLME aKTbl MPUHMMAIOTCA B pa3BUTUE
cneunanbHbiX 3aKOHOB, TakUX Kak 3akoHbl PO o1 10 niona 2002 r. Ne 86-03 «O
LeHTpasnbHOM baHke PoCCUICKOM denepaunn (baHke Poccuu)», ot 2 aekabpa 1990
r. Ne 395-1 «O 6aHKax 1 6aHKOBCKOW JieATe/IbHOCTU>, OT 27 HOFI6pFI 1992 r. Ne
4015-1 «0O6 opraHMsaumm CTpaxoBoro aena B PoCCHIICKOM depepaumnn».

= /. O61_>lqau. [loMMMO HOPMATUBHO-MNMPaBOBbIX aKTOB UCTOYHUKAMU TPpaxKAaHCKOIro
NMpaBa ABJAKTCA TaKXKe 00blYaM.

*Bn.1ct.5TK 3aKpernJieHo sierajbHoe onpeaeneHue o6b|qaﬂ [Noa HUM
NOHMMAETCA CZIOXKMBLUEECA U LUMPOKO NMPUMEHAEMOE B KaKOU-/IM60 061acTH
NpeAnpPUHUMATENIbCKON MM UHOWU JeATENbHOCTM, HE NPeayCMOTPEHHOE
3aKOHO4aTe/IbCTBOM MPaBMJ/I0 NOBEAEHMSA, HE3AaBUCUMO OT TOro, 3adMKCMPOBAHO
JI1 OHO B KaKOM-/IMOO JIOKYMEHTE.



