Tema quIioMHOM paOOTHI:

«/loxka3zare/IbCTBO H
NTOKA3bIBAHUE B
IPAXKIAHCKOM IIPOIECCEe»




AKTYaJBbHOCTH UCCJICOBAHUSA

PaBeHCTBO TMpollecCyanbHbIX MpaB CTOPOHBI OOBUHEHUSI WU CTOPOHBI 3AIUTHI MO COOMPAHUIO JOKa3aTEJbCTB,
IpeACTaBIseT CO00N KBUHTICCEHIIMIO COCTA3ATEILHOCTH KaK HCTOPUUECKON (hOpMBI Ipa’kJaHCKOTO IMpoIiecca.

CoBpeMeHHbIH rpakaaHckuil mporecc Poccun xapakrepusyeTcs OCTENEHHBIM MPOHUKHOBEHUEM B HETO BCE OoJjiee
COBEPIICHHBIX MH(DOPMALIMOHHBIX TEXHOJIOTHHA, KOTOPhIE B YCIOBUSX MOCJEAOBATEIIBHOTO PA3BUTHUS COCTI3aTEIbHBIX
HayaJl MO3BOJISIIOT 00Jiee ONEPaTUBHO, KAUECTBEHHO M BCECTOPOHHE YCTAHABIMBATH IOPUAMYECKUE (PAKThl, BAXKHBIC JJIs
paspeneHns BO3HUKAIINUX CIIOPOB.

NHCTUFYT CyieOHBIX JOKA3aTeIbCTB OTHOCUTCS K YHUCITY BOXKHEHUIIINX B T€X OTPACIISIX POCCUIICKOTO MTpaBa, KOTOPhIE
PENIAMEHIUPYIOT HOPSAO0K OTIPABICHUS MPABOCYAUS MO TPAXKIAHCKUM M YIOJIOBHBIM JiejiaM. JIaHHOMY WHCTUTYTY B
€ro OT/ACJIbHBIM aCMEKTaM IMOCBSIIEHO HEHCUHUCIMMOE KOJIMYECTBO MOHorpaduii. I 310 BrosHE 0OBSICHUMO,
MOCKQ/IbKY CyleOHas MpaKTUKa MOKa3bIBAET, UTO HauOoJIee TPyAHAs YacTh Cy[eOHOM JeATeIbHOCTH COCTOUT HE TOJIBKO B
NPUMEHEHUU HOPM IpaBa, HO U B YCTAHOBJIEHUU OOCTOSITENLCTB IPAXKAAHCKOTO Aeia. Ho B To jke BpeMs UCCIIeA0BaHUIO
npgoJIeM J0Ka3aTelIbCTB B TPAXKIAHCKOM CYJOMPOU3BOJCTBE YIAEIECHO B HACTOAIIEE BPEMSI HEAOCTATOYHO OOJBIIOE
MAaHHUE CO CTOPOHBI YUEHBIX-ITPOLIECCYATUCTOB.

Takum 00pa3om, Ha COBPEMEHHOM 3Tare Pa3BUTHS IPakJaHCKOTO MPOIECCYaIbHOTO 3aKOHOJATEILCTBA BOSHUKAET
00XOAMMOCTH JAJbHENIIINX HAYYHBIX UCCIEIOBAHUM.




HEJIb UCCIIEJOBAHUA

* IPABOBOE MCCIICOBAHNE
J0Ka3aTeIbCTB U
poliecca JI0Ka3blBaHUS B
IpaXkJIaHCKOM IIPOIecce




3AIAUU UCCJEJTOBAHUS

\\




NPEJIMET UCCJIEJJIOBAHMUSI

* HOpMaTUBHbBIC ITPABOBBIC AKTHI,
perIaMEHTUPYIOLIHUE TTPOIECC
JOKa3bIBaHUS B I'PaKJaHCKOM
poliecce, HayuyHble padoThl,
MOHOTpa(uM IO pacCMaTpUBAECMOU
TE€ME, MaTepHabl CyqeOHON NPAKTUKU




OBbBEKT UCCIIEAOBAHUA

* OOIIIECTBEHHEIE
OTHOIIIEHNS, CBSI3aHHEIE C
OIpEACIICHUEM U
JIOCTUKEHUEM 1IEJTU
JIOKA3bIBAHUS B
Irpa’kJaHCKOM ITIpoIecce




OCHOBHbIC HOPMATHUBHbIE AKTbI
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//C3 P®. 2002. Ne 46. Cr. 4532.
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ctpaxoBanus" //C3 P®. 1999. Ne 29. Cr. 3686.
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Crpykrypa padoThl

CrpykTypa AaHHOM paOOThl OMpENENseTCsl €€ Iebl0, 3ajJadyaMyd U COCTOMT W3 BBEACHUA, TPEX IJIaB,

BKJTIOUAIOIIUX TIATh MaparpadoB 1 3aKJIFOYEHHSI, TOCIEA0BATEIbHO PACKPHIBAIOIINX TEMY HCCIIEIOBAHUS.
Ilepas mnaBa «TeopeTuyeckre OCHOBBI JOKa3blBaHUS B TPa)XJTaHCKOM IMPOIIECCE» OXBATHIBACT

pPacCMOTPEHKE BOIIPOCOB IO J0KA3aTEIbCTBAM U JIOKA3bIBAHUIO, 4 TAKXKE MO 00ECIICUCHHIO JJOKa3aTeIbCTB.

Bo Bropoii raBe «['apanTtuu npas rpaxaaH B cpepe neHCHoHHOro obecrnieueHusd. [lonstue rapanTuii npas

aH M HX KIaccuukamus — OOLIETCOPETUYSCKUM aCMEeKT» PacCMaTpUBAIOTCS BOMPOCHI  OLICHKH

N@KA3aTeNbCTB, UX BUJIOB, YKCIIEPTU3BI 10KA3ATEIbCTB, BOIPOCHI CPEICTB JOKA3bIBaHUS (BUIbI JOKA3ATEILCTB),
KOTOpBIE MPUMEHSIIOTCS TIPU 3alUTE MpaB rpakJaH B IEHCUOHHOM O0ECIICUCHHHU.
B Tperbeit 1naBe «CyneOHas 3aliuTa TEHCHOHHBIX MpaB TpaxkJaH» paccMaTpUBAETCs MOPSI0K

OCYIIECTBIICHHUS CyACOHOM 3al[UThl IEHCUOHHBIX MPaB TPaKaaH.



OCHOBHBIC IOHATHUSA

JlokazarenbcTBa —  3TO  JIIOObIe  (haKTUYECKUE JaHHble, T.€. (aKTbl OOBEKTUBHOMN
JIEHCTBUTEIBLHOCTH, a TAKXKE CBEICHUS O HUX.

Jloka3piBaHUE OMpeAenseTcsl Kak JeATeNbHOCTh, KOTOpas YperyJaupoBaHa TPaKJaHCKUM
poliecCyalbHbIM 3aKOHOJIATEILCTBOM M HAaIpaBi€HAa HAa BBIICHEHUE JEHCTBUTEIBHBIX 0OCTOATEIIHCTB
npaB U OOSI3aHHOCTEW CTOPOH IMYTEM YKa3aHHUsl JOKa3aTrelIibCTB, UX COOpa, MPEaOCTaBICHUS,

CJICAOBAHUA U OLICHKMU.

[lenb MOKa3bIBAaHUS - YCTAHOBJICHUE OOBEKTUBHOW UCTUHBI MO JICITY.

CynebHasg »dKcrepTu3a — MpolecCyalbHOE JEWCTBUE, KOTOPOE COCTOUT W3 MPOBEICHUS
CIICIIUAJIBHBIX HCCJIEAOBAHUA M Ja4d JKCHEPTHOIO 3aKJIIOYEHUS II0 PA3HOr0 pojia CHEHUaJIbHBIM
BOIIpOCaM, IIOCTaBJICHHBIE MEped AKCHEPTOM CYIOM, CYIbEH, JIs YCTaHOBJICHHUS OOCTOSATENIBCTB,

AOKA3bIBACMBIX 110 KOHKPECTHOMY JCITY.



HOPMATHUBHAA, SMIITUPUYECKAS
OCHOBA U METO/1bl UCCJIIEAOBAHUWAA

MeTonab! uccieqoBaHus
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BBIBOABI HMCCJEI0BAHUS

1. IlpumeHeHHne OOECNEUUTENBHBIX MEp MO0 JejlaM O0co00ro MPOU3BOJCTBA MPEICTABISAETCS
HEleaecoo0pa3HbiM B CHIIYy MPHUPOABI 3TOrO0 BHJA CYIONPOU3BOJCTBA, B paMKax KOTOPOIO
paccMaTpUBalOTCs 3asBICHUS, HE CBSI3aHHBIE CO CIHOPOM O TmpaBe. TakuMm 00pa3oM, OINEPATUBHOE
3aKpEIUICHUE B YCTAHOBJIECHHOM TPa)XJaHCKUM (apOUTpa)KHbIM) MPOLIECCyadbHbIM 3aKOHOM IOPSJIKE
0 (pakTax, coBepmiaeTCid C LEIbI0 MCIOJb30BAHUS HMX B Kaue€CTBE JOKa3arelIbCTB IPHU
TPEHUU U PA3PEIICHUN T'PAKIAHCKUX JICJ B CyJ€ WA SKOHOMUYECKHX CIIOPOB B CYJIE.
NEeOHBIMU JI0KA3aTEIbCTBAMU CUUTAIOTCS BCe (PaKTHUECKUE JaHHBIEC (OMpeaeIeHHbIC (PAaKThI, a TAKKE
CBelleHUs 0 (paKTax), pa3JIMuHbIC CPEACTBA JOKA3bIBAHMS, KOTOPHIE B ONPEACICHHBIX 3aKOHOJATEIbCTBOM
polieccyaibHbIX (OpMaxX MPUMEHSIOTCS B CYA€ I BCECTOPOHHETO, a TAKXKE MOJHOIO MCCIEIOBAHHUS
00CTOSITEILCTB, BBIHECEHMSI 3aKOHHOIO CyA€OHOro pelieHus. B HaydHOUl JMTepaType 10Ka3blBaHUE
ONpeAeseTCs KaK JEATCIbHOCTh, KOTOpas YpEryJMpoBaHa TPaXJaHCKUM IPOILECCyaTIbHBIM
3aKOHOJIAT€JIbCTBOM M HAallpaBJicHA Ha BBIACHEHHUE JICMCTBUTEIBHBIX OOCTOATEILCTB JI€JIa, IpPaB H
00s3aHHOCTEN CTOPOH IMYTEM YyKa3aHUs JOKa3aTrelIbCTB, UX cOOpa, MPEAOCTABICHUS, UCCIICIOBAHUS U
OLICHKH.




BBIBOABI HCCJIEIOBAHUA

3. IlpeaMeroM cCynaeOHOM SKCIEPTHU3bl Kak HAyYHOW OTpPACiM 3HAHMUS SBISIOTCS 3aKOHOMEPHOCTH
hopMHpPOBaHUS CBOMCTB OOBEKTOB M MX N3MEHEHHE B CBSI3H C paCCMaTPUBAEMbIM COOBITHEM.

4. XapakrtepHas crenuduka oObEKTOB MPOBOJUMOTO CYA€OHO-IKCIIEPTHOIO HCCIEI0BAHUS COJCUCTBYET

NPUMEHEHHIO TIPU UX HCCIIEIOBAaHWM METOJIOB CaMbIX Pa3HBIX HAyK, MHOT/AA C MPOTUBOMOJIOKHBIMHU MOJIXOJaMHU
M3YUYCHMS, TaK KaK T€ 3aJla4u, KOTOPbIE OpraH paccliieIoBaHUs CTABUT Iepe/l SKCIIEpTaMU, HEJIb3s MOPOM pa3pelinuTh
JOCTATOYHO TIOJTHO, €CJIM TOJOWTH K HCCIIEIOBAHUIO OOBEKTOB C BO33PECHHUS KaKOW-TMOO OHOM OIpeesIeHHON
orpaciu SHaHus. KpoMme Toro, o0benrMHEHHE METOA0B HECKOJIbKUX HAyK OOYCJIOBJIICHO CJIOXKHOM, KOMILJIEKCHOM
pUPOZOI 0OOBEKTOB.
. [lomaya B Cyq MCKOBOTO 3asBJICHUS - 3TO Ba)KHOE IPOIECCYyaIbHOE JIEUCTBHUE, 0€3 KOTOPOr0 HEBO3MOXKEH
npgiiecc BO30y>KJeHHs rpaxkaaHckoro nena. OnHako mpaBa Ha MPEIbSBICHUE HEIOCTATOYHO MJISI TOTO, YTOOBI
B@30yIUTH Mpoliecc 1o aeny. [lomumo 3Toro, Tpedyercs coOIoeHne yCIoBUH, mopsiaka U GOpMbl peanu3aiiu
paBa Ha CyAeOHYIO 3amuTy. TOIbKO CyaeOHOe pellleHue, OTBeYaroIee BceM TpeOOBaHUSIM, MPEABSIBISIEMBIM K
€My B 3aKOHE, CIIOCOOCTBYET BBIMOJHEHHUIO 3aJ1a4, CTOSAIIMX IEpe]l OCYIIEeCTBICHUEM IpaBocyausi. OTCyTCTBHE
BO3MOXKHOCTH MIEPECMOTPETH XOTs ObI B OJTHOM IMPOBEPOYHON MHCTAHIIUY OIIMOOYHBIN CYJCOHBIN aKT 3HAYUTEIBHO
yMaJsieT U OrPaHUYMBAET MPABO KAXKIOr0 Ha 3 (PEKTUBHYIO CYICOHYIO 3aIUTY.




BBIBOABI HCCJIEIOBAHUA

6. B kadecTBe mOKa3aTeNbCTB O HApPYIICHWW TpaBa Ha TOJOXKEHHOE IEHCHOHHOE OOECIEeYeHHE B CyIIe
SBIISIIOTCS, KaK TIPaBUJIO, JOKYMEHTBI, CBHICTEIbCTBYIOIIME O TOM, YTO JAaHHOE IIPaBO y TpaKJaHWHA YiKe
TTOSIBUJIOCh.

7. Tak, B epByI0 O4Yepenb OMHUM M3 JI0Ka3aTeIbCTB HAPYIIEHHOTO MpaBa OyAeT SBIATHCS HEMOCPEIACTBEHHO
OTKa3 TOCYIapCTBEHHOIO OpraHa B MPEJOCTABICHUH TAKOTO MpaBa. Ecim rpakaaHWH Bell MEPENUCKY C JaHHBIM
TOCYyJapCTBEHHBIM OPTraHOM IO 3TOMY BOIIPOCY, TO JaHHAs MEepenucka (OCHOBHBIE MHUCHhMAa) TaKKe€ MOTYT OBITh
IPUIIOKEHBI K HCKOBOMY TPEOOBaHUIO.

8 /Kpome Toro, B KaueCcTBE JI0Ka3aTeIbCTB MCIOIB3YIOTCS JOKYMEHTHI, ITOATBEPKAAIONINE, YTO TaHHOE MPABO
y Tp#KIaHIMHA BO3HHUKIIO, YTO OBUIM COOJIOACHBI BCE YCIOBHS, MMEIOTCS BCE OCHOBAHMS JUIS TOJYUYSHUS TICHCHH:
TPYIOBasi KHMXKKA C 3alACSIMU O MeCTe pabOThI; CIIPaBKH O TIEPHOJIaX U TOYHOM MECTE PabOTHI M3 TEX OpraHU3aIlnui,
CBEJICHHS O KOTOPBIX B TPYAOBON KHIJKKE OTCYTCTBYIOT, JIPyTHE JTOKYMEHTBI, KOTOPHIE MOTJIM OBl MOJATBEPINTH
aHHOE ITPaBO IPakJaHWHA HA MICHCHIO.

[leny TOCTUTHYTHI , 3a/1a49U BBITIOJTHECHBI !



CITACUBO 3A BHUMAHMUE




