[ToHATHe MeXXayHapoOHOoro
KOMMep4YeCcKoro apoutpaxa
N ero Buabl,
MeXAyHapoaHbLIU
KOMMep4YeCcKnun apouTpax B
Poccum




[ToHATHe mMexpgyHapogHoro
KOMMEepPYeCcKoro apouTtpaxa.

MexxgyHapogHbI KOMMepYeckuin apbutpaxk npeacrtasnser cobor ocobbli MEXaHN3M PacCMOTPEHUS
MeXOYHapPOAHbIX KOMMEpPYECKNX (XO3ANCTBEHHbIX) CMOPOB YaCTHOMNPABOBOro xapakrepa. CTOpOHOM cnopa MOXeT
ObITb M rOCyAapCcTBO, HO CMOP MO CBOEMY CoAepKaHUo 06513aTeNbHO MMEET YacTHOMPaBOBOW XapakTep 1 BTOPOW
CTOpPOHOW 06s13aTENbHO BbLICTYNAET NMLO YacTHOro npasa. MexayHapoaHbI KOMMEPYECKUA apbuTpax, unm
TPEeTENCKM cya, — 3TO cya, M3bpaHHbIN B COOTBETCTBMM C BOSIEN CTOPOH ASIS paspeLLeHns cnopa mexay Humn. Cnop
paccmaTpuBaeTcs He3aBUCUMbIM apOMUTPOM, N3bBpaHHbLIM CTOPOHAMM Ha OCHOBE ero NpodeccnoHarnbHbIX Ka4yecTB B
Lensax BbIHECEHUSI OKOHYATENBbHOrO U 06513aTenbHOro Ans CTOPOH pelleHns. MexayHapoaHbIi KOMMEPYECKUI
apbutpax nsbiMaeT cnopbl N0 BONPOCaM TOSIKOBAHUS U UCNONMHEHUS KOMMEPYECKMX AOrOBOPOB N3 KOMMETEHLINN
HaUWOoHarnbHbIX CyaoB O6LLEN HOPUCOUKLNN.

MoHaTue «MexayHapOaHbI KOMMEPYECKMI apOuTpax», TOYHO TaK XXe Kak U NOHATUS MeXAyHapOL4HOro YacTHOro npasa,
MMEET YCMOBHbIN XapakTep M 03Ha4YaeT Hannymne B ferne MHOCTPaHHOro anemMeHTa. MexayHapoaHbI KOMMEPYECKNI
apbuTpax NMeeT TPETENCKUIN XapaKTep U ydpexaaeTcs B COOTBETCTBUM C HaUWOHanbHbIM npasoM. Ero
AEeATENbHOCTb — 3TO AeATENbHOCTb HALMOHANbHOIO NPaBoONPUMEHUTENBHOIO OpraHa Ha OCHOBE HOPM HaLWOHamNbHOro
3akoHoaatenbcTBa. [penmylecTBa TpeTenckoro pasbmnparenbCTBa 3aknyalTCsa B CneayroLwem:
HENPOLOIMKUTENBHOCTb PACCMOTPEHMS Aena; MeHbLUIas CyMma pacxogoB u cbopos; cobnogeHne KommepyecKkom
TarHbl; cBOOOAHbIN BbIOOP CTOpOHaMn apbuTtpos, Npouenypbl, Mecta un s3blka apbutpaxxHoro pasbupatenbsCcTea;
OKOHYaTenbHbIN N 06s3aTenbHbIN XapakTep apouTpaxHoro pelueHus (res iudicata); obecneyeHne NpUHyaUTENBHOIO
NCNOMHEHNST MHOCTPAHHbBIX apOUTPaXKHbIX PELLEHUI MeXayHapogHO-MPaBOBbIM OrOBOPHLIM MEXaHU3MOM.




Buaobl MexxgyHapogHoro
KOMMep4yecKoro apourpaxa.

NHCTUTYUMOHHBIW, NN NOCTOSIHHO AENCTBYIOWMIW, apbunTpax cosgaeTcd
NPY HaLUMOHAaIbHbIX TOProBbIX (TOProBo- I'IpOMbILIJJ'IeHHbIX)
nanarax, , accouumaumsix, cotosax. OcHoBa (PyHKLMOHMPOBaHWS
— creunarbHbIn HaLI,I/IOHaJ'IbeII/I N NPUHATBLIN HA €ro OCHOBE
pernameHT Takoro MKA. ApbuTtpaxHoe pas3bunpaTtenbcTBO OCHOBAHO Ha
npouenype, yCTaHOBIEHHON B pernamMmeHTe. ECTb CNMCOK NOCTOAHHBLIX
apbuTpoB, U3 KOTOPbLIX CTOPOHLI cCaMU BbibUpatoT apbuTtpoB. OTOT BUA
MKA Hanbonee npeanoyTuTeneH npu pasbupatenbCcTBe COXHbIX e,
CBSA3aHHbIX C 3anyTaHHbIMU U TPpyAHOPAa3peLlMbIMU pasHornacusmu,

npobrnemamu no . B HacTosILLee Bpemsi B Mupe
yHKUMOHMpyeT bonee 100 I/IHCTI/ITyLI,I/IOHHbIX apbuTtpaxen,
OEVCTBYIOLMX B PasfnyHbIX (ApOUTpakHbIN UHCTUTYT

CTokronbmMckoi Toproson nanarbl, AMepukaHckaa apbutpaxHas
accoumauusi, JIoOHAOHCKMIA MeXayHapoaHbI TpeTeNCcku cya n ap.)




[

Buaobl MexxgyHapogHoro
KOMMep4yecKoro apourpaxa.

N3onmnpoBaHHbI (pa3oBbin) apbuTpax, unm apoutpax ad hoc,
cosgaeTcd CTOpoHaMu A9 pacCMOTPeHNA KOHKpeTHoro aena. lNocne
OKOH4YaHuA pa3dupatenscTBa U BbIHECEHUST PELLEHNSA OH NpekpallaeT
cBoe cyulectBoBaHme. CTOPOHbI BbIOMpaloT MeCTO npoBeaeHns
apbuTtpaxa, camu yctaHaBnueaoT nNpasuna nsbpaHma apouTtpos u
apbuTtpaxHyto npoueaypy. MsonnpoBaHHbIn apbuTtpax ocCHoBaH Ha
NpPaKTUYeCKN HeorpaHMYeHHOM aBTOHOMUN BOSIN CTOPOH B Bblbope
npoueaypbl pacCMOTPeHUa cnopa. Bo3aMoXHbI geTtanbHoe
corracoBaHue npoueaypbl, ee pernaMmeHTaumss Ha OCHOBeE
pernameHToB MHCTUTYLMOHHbIX apbutpaxen unu TMNoBbIX
pernameHToB, pa3paboTaHHbIX MeXAYyHapoaHbIMU OpraHu3aumamMu.
CTOpOHbI BripaBe 4OroBOPUTLCA O BHECEHUN JTHODbIX U3MEHEHNN B
pernameHT. NI3onnpoBaHHbIn apbutpaxk- aTo Hanbonee apdekTMBHOE
CpeacTBo pasbuparenbcTBa CropoB, CBA3aHHbIX C PakTU4YEeCKUMHU
obcToaTenbCcTBaMM, HaNpPUMeEpP NPOBEPKON KavyecTBa TOBaApPOB,
onpeneneHnem nx LeHol.




[lpaBoOBOE perynupoBaHne B MeXayHapogHOM
KOMMEpPYECKOM apbuTtpaxe.




MexxayHapoaHoe npaBo.

MMeHHO MexayHapoaHble KOHBEHLUMK “co3gann’
MeXOyHapoaHbI KOMMEPYECKUN apObuTpax B €ero
cerogHdaLWwHeM noHUMaHum, obecnedymB ero KnoyeBoe
NPEMMYLLIECTBO MO CPABHEHWUIO C OObIYHLIMW CyJaMn -
BO3MOXXHOCTb MPU3HAHUA N UCNOMNHEHNA apOuUTpa)KHOro
peLleHnst BO MHOMMX cTpaHax Mupa.




HaunoHanbHOEe npaBo.

B Hayke 1 npakTuke MexagyHapoaHoro apoutpaxa
TpagMUMOHHO Npeobnajana To4ka 3peHus, No KOTOpPoW
lopuandeckasa cuna apouTpaxkHbIM peLleHns JaéTcs NpaBoM
rocygapcTea, B KOTOPOM NPOBOAUIICS apOuTpak, B3aMeH
4ero 370 NpPaBO PErynupyeT apouTpakHbin NPoLEecc,
BKMNtoYasi nosiHomo4nsa apoutpa. Takum obpasom,

apOunTpaxHoe Npoun3BOACTBO perynmpyetca lex loci arbitri -
npaBoM MecTa apbutpaxa.




CornaweHue CTOpPOH N apOUTpaXHbIN perriamMmeHT.

Kak npaBuno, HauuoHanbHOe 3aKOHOOATENbCTBO 06 apbuTtpaxe
NO3BOSIIET CTOPOHAM CaMOCTOATENbHO ONpeaensiTb NpaBuna
BeeHNA apbuTpaxHoro pasbupartenbcrea Mexagy HUMKU. Takoe
cornawleHue CTopoH dyaeT ewe ogHMM UCTOYHUKOM MpaBurl,
perynupyroLwmnx BeaeHme MexagyHapoaHoro apoutpaxa.

ApbuTtpakHoe cornalleHue - 9To cornalleHne CTOPOH
CYLLIECTBYIOLLEro unun oyayLiero cnopa o nepegadye Takoro criopa Ha
paccMOTpeHne apobutpaxkHoro TpmbyHana.

ApbutpaxkHoe corfnalwieHne — UeHTparibHbIn 3N1EMEHT U
OCHOBaHWe Bcero apouTpaxHoro npon3BoacTBa. ‘




OCHOBHbIE 3NNTeMeHTbI
NPaKTUKU apouTpaxa

ApOuTtpaxHoe cornawieHue

ApbuTtpaxkHoe cornawleHue - 3To corfaleHne CTOPoH
CYLLIECTBYIOLLIErO UNu dyayuiero cnopa o nepegade Takoro cnopa Ha
paccMOTpeHne apbutpaxxHoro TpnbyHana. ApoutpaxHoe
cornallueHue - LeHTpanbHbIM 31EMEHT U OCHOBaHME BCEro
apbuTpaxHoro Npon3BoACTBaA.

MOXXHO BbIAENUTL ABE OCHOBHbIE POPMblI apOUTPaXKHbIX
cornaweHun;

- apbumparxkHasi oeoeopka, arbitration clause - nonoxeHue B
[IOroBOpE O nepenade Ha apoOUTpa)KHOE pacCcMOTpPeHne byayLumnx
CMopoB, KOTOPble U3 HEro BO3HUKAOT. [1py 9TOM CTOPOHbI CCbiNnatoTcH
HEe Ha KOHKPETHbIN Crop, a Ha NPaBOOTHOLLEHUS, N3 KOTOPbLIX TaKoW
CMOpP MOXET BO3HUKHYTh;

- apbumpaxHbiti 0o2oeop, submission agreement unu,
mpaouyuoHHO, COMpPromis- cornaiwleHme CTOpPoH O nepenayve B
apbuTpax yxe CyuleCTBYIOLLEro, KOHKPETHOrO crnopa Mexay HUMMU.



ApOuTpaxXHbIiu TpUbyHan

[1paBo BbIOpaTb Cyablo B COOCTBEHHOM Criope — ogHa U3
XapaKTePHbIX YepT 1 DonbLLIOE NPENUMYLLECTBO apOUTpaKHOro
pasbupatenscTea. OT nogbopa apbutpakHoro TpubyHana BO
MHOIOM 3aBUCUT N KA4YECTBO apbuTpakHoOro npotuecca.

Ba3oBbIM NPMHLUNOM MEXOyHapOOHOro apouTpaxa saBnseTcs
PaBEHCTBO MpoLeccyarnbHbIX BO3MOXXHOGREA CTOPOH. B cBsA3u ¢
aTnM, dopMmpoBaHue TpubyHana nponcxal paBuno, B
nopsiake, CornacoBaHHOM CTOPOLE




MpeunmywecTBa U HeQOCTATKN MeXAYHAPOAHOro
KOMMep4YeCcKoro apoutpaxa.

1.AcnonHnmocTb Oyayulero peLlieHns npoTme
OPYron CTOPOHbI Aena, YTo 0CObeHHO, BaXXHO, €Cnun
CTOPOHbI HAaXoOATCs B pasHbIX rocygapcrteax. [axe B
Cnyvae BbiUrpbillia B rocyaapCTBEHHOM cyae
NCMNOMHUTb €ro peleHne B Apyrmx rocygapcreax
6yaeT BO3MOXHO TOMbKO HA OCHOBaHUM crieumnanbHoro

MEXOYyHapoaHOro AoroBopa UM Ha OCHOBaHUK
B3aMHOCTMN.

[loroBopbl 0 NpU3HaHUN CyaEeOHbIX PELLEHUN B

MEeXOyHapoaHOW NpakTMKe noka 6onbLUIOro ycnexa He
NMenu.




2 .KoHdheamumanbHoCcTbL Npou3BoACTBa.

Kak npaBuno, 3a UCKNYeHNEM crly4aeB, Korga cyq
NPUHUMAET peLleHmne O 3aKpbITOM 3acegaHnum Unu
MHbIM CNOCODOOM OrpaHuymMBaeT nNyonMYHOCTb Aena,
cynoebHble Npon3BoAcTBa MOryT ObITb N3BECTHbI
LLUIMPOKOM Nybnuke u npecce, a cygebHble peLleHns
MOryT NyOnmMkoBaTbCH.

ApbuUTpaykHoe Npon3BOACTBO ABNAETCA ropasao
boree 3aKpbITbIM U, MOXET OCTaBaTbCA
KOHUAEHUManbHbIM O0OMroe BDeEMS.




3. CtoumoCTb U ANUTENBbHOCTbL npon3BoacTBa.

A. lnutenbHOCTb Npon3BOACTBA

[1To cBoen cyTtu, apbutpakHoe npon3BoacTBo Doree KOpPOTKOeE,
npeXxae BCEro B CBA3M C TEM, YTO apbuTpaxxHOe peLleHne, Kak
npaBuno, He obxanyetcs, a NOTOMY YTO CTOPOHbI MPOXOOAT HE
boriee ogHOM MHCTaHLUM NPU PacCMOTPEHNN CBOETNO Aena.

NHorga xenaHue apbutpaxHoro TpubyHarna npuHATb
NpaBuUIibHOE PELLEHNE B CIIOXKHbLIX Criopax NpuBoauT, 3a4acTylo, K
TOMY, YTO NPOU3BOACTBO PaCTArMBaeTCs Ha roabi.




6. CocTaBHble YacTn apOuTpaxkHbIX 3aTpar.

OCHOBHbIMW COCTaBMAKLMMN apOUTPaXKHbIX 3aTpaT ABMNAIOTCA:
onfiata apouTtpa)xkHoro cbopa 1 roHopapoB apoOUTPOB, a ¢ Apyroun
CTOPOHbI — onnara ycnyr opunanyecknx COBETHUKOB.

B apbutpaxe CTOpOHbl CaAMOCTOSATENbHO HECYT BCE TEXHUYECKNE
3aTparbl Ha NPOU3BOACTBO, a TakXe onfiaymBatoT roHopapsl
apbuTpoB, KOTOPbIE MOIYT COCTaBMATb COTHU ThiCAY Aonnapos. B
rocygapcTBeHHOM cyde pa3Mep rocrnoLwunmHbl peako gocTuraet
Taknx 3Ha4YeHUW.




4. HenTpanbHOCTbL.

CyLiecTBEHHbIM (PaKTOPOM MpuBIIEKaTENbHOCTH
MeXayHapoaHoro apbutpaxa siBNsieTcs ero HEUTParibHOCTb,
HerocyaapCTBEHHbIN cTaTycC.




4. HenTpanbHOCTbL.

CyLiecTBEHHbIM (PaKTOPOM MpuBIIEKaTENbHOCTH
MeXayHapoaHoro apbutpaxa siBNsieTcs ero HEUTParibHOCTb,
HerocyaapCTBEHHbIN cTaTycC.
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Buaobl MexxgyHapogHoro
KOMMep4yecKoro apourpaxa.

OCHOBHBIMU OpTaHaAMU PACCMOTPEHUS MEXIYHAPOAHBIX KOMMEPUECKUX ClIOpoB B Poccun
apisitorcst MKAC u MAK. JlestensrocTh MKAC perynupyercs 3akonoMm P® ot 07.07.1993
Ne 5338-1 «O mexayHapoaHOM KOMMepueckoM apoutpaxe», [Tonoxennem o MKAC nipu
TIIII (mpunoxenue k 3akony), Permamentom MKAC, ytBepxaaembim TIIIT (BcTynun B cuiny
01.05.1995). B komnereniuio MKAC BXOIUT paCCMOTPEHHE CIIOPOB MO MEXKTyHAPOIHBIM
KOMMEPUYECKUM KOHTpaKTaM MpU HAIMYUU apOuTpakHoro corameHus cropon. MKAC
OPUHUMAET K PACCMOTPEHHUIO CIIOPHI 0€3 COTaIleHUs] CTOPOH, €CJIU €r0 KOMIETEHIUS
YCTaHOBJICHA MEXKIYHApOAHBIM JOoTOBOpOoM PD. IIpu3HaroTCcs Bce TpU BUAa apOUTPaKHBIX
comaimieHni. 3akpernieHa 00s3aTeIbHOCTh UX MUCbMEHHOM (hOPMBI (B IMPOKOM MOHUMAHUH).
3akoH P® «O MexTyHapOJHOM KOMMEPYECKOM apOUTpa)e» MpeyCMaTpUBAET TUIIOBYIO
apOUTPaKHYIO OTOBOPKY.

Hannurie apOUTpakHOTO COITIAIEHUS] UCKIIFOYAET IOPUCAUKIINIO TOCYIaPCTBEHHBIX CYJIOB U
oO111el IOPUCAUKIIUN, U apOUTPaKHBIX (X03IMCTBEHHBIX). COmIalieHne CTOPOH O TPETEHCKOM
pazOupaTenbCTBE Criopa 00sA3BIBACT TOCYAApPCTBEHHBIE CY/Ibl TPEKPATUTH MTPOU3BOICTBO 11O
neny (ct. 134, 135 I'TIK u 148 AIIK). B 3akoHe ycTaHOBIIEHBI ClTy4au, IpeAyCcMaTpUBAIOIIUE
uckiroueHus u3 3toro npaswia. FOpucnukuns MKAC o0yciioBiieHa €ro KOMIETCHITUEH.




D

Buaobl MexxgyHapogHoro
KOMMep4yecKoro apourpaxa.

MAK peiictByet Ha ocHoBe [lonoxkenust o MAK mipu TIIII (mpunoxenue k 3akony «O
MEXTyHapOJIHOM KOMMepUueckoM apoutpaxke»). Permament MAK Ttaxoke yreepxkmaet TIIII.
MAK BnpaBe pa3pemiars CIIOpbl Ha OCHOBE COIJIAIIEHUSI CTOPOH O MEPENAYE UX B ITOT
Tpereickuid cyl. MAK oTimyaercst y3kuM, CIEUTBHBIM XapaKTepOM KOMIIETCHIIUH — 3TO
CIIOPBI U3 TPAXKAAHCKO-ITPABOBBIX OTHOIIEHUW, CBI3aHHBIX C TOPTOBBIM MOPEIJIABAHUEM.
Otmrune ot MKAC — nipu onpenenennn komretreHimn MAK cyObekTHBIN cocTaB criopa He
nmMeeT 3HadeHus. [lonoxxenne o MAK ycTranaBinuBaeT npuMepHbBIN NTEpeYCHb OTHOIIICHUH,
CITOPBI 3 KOTOPBIX BXOJAT B €€ KOMIIETCHIIUIO.

Crnenuduka apOUTpakHOTO pa3OUpaTeIbCTBA U €r0 XapaKTepHast 0COOCHHOCTh 3aKITI0YalOTCS
B [IOYTH HEOTPAaHUYEHHOM IPABE CTOPOH MO YCTAHOBJIEHUIO TPOLEAYPHl PACCMOTPEHUS
CIIOPOB. ABTOHOMHS BOJIU SIBJIIETCA NPUHIUITHAIBLHOU OCHOBOW 3akoHa PD «O
MEXTyHApOIHOM KoMMepueckoM apouTtpaxe» u permamenToB MKAC n MAK. AbGconroTHoe
OOJIBIITMHCTBO HOPM, OTNIPEACIISIONTUX ApOUTPAKHYIO MPOIEAYPY, IPUMEHSIETCS TOJIBKO TIPU
OTCYTCTBHUH COINIAIIEHUS CTOPOH U UMEET AUC-TTO3UTUBHBIN XapakTep. ABTOHOMUS BOJIU
SBJISICTCS PEIIAIOITAM MOMEHTOM P (POPMHUPOBAHUM COCTaBa apOUTpaka, ONPEACIICHUH
IpoILeyphl pa3OoupaTeIbCTBa.
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Buaobl MexxgyHapogHoro
KOMMep4yecKoro apourpaxa.

3akoH P® «O MexTyHapOJHOM KOMMEPUYECKOM apOUTPaKe» 3aKpEIIsieT HECKOJIBKO
UMIIEpATUBHBIX TOJIOKEHUM, HAMPaBJICHHBIX HA OECIIPUCTPACTHOE U CIIPABEAJIUBOC
paspelieHue crnopa. ITo cBoeoOpa3Hble MPUHIIMITBI apOUTPaKHOTO Mpoliecca: TpeOoBaHUS,
KOTOPBIM 00s13aTeJIbHO JIOJKHBI OTBEUATh apOUTPHI; UMIIEpAaTHBHBIE HOPMBI 00 00€CIICeUCHUH
pPaBHOIIPaBHs CTOPOH B IIpoliecce; 00sI3aHHOCTH apOUTpaxka Mo OTHOUIEHHUIO K cTopoHaM. Bo
BCEX OCTAJILHBIX BOIPOCAX CTOPOHBI CAMU OMPEACIISIOT IPOLEYPY apOUTPAKHOTO
pazouparenbcTBa. [Ipu orcyTeTBun cornamienus: cropoH MKA ucnons3yer cBoit PermamenT
au00 pazdupaet Crnop Tak, Kak CYMTAET HEOOXOAUMBIM. YKa3aHHBIM 3aKOH HE
npeaycmarpuBaet oos3anHoCTH MKA o0patarscst K A€HCTBYIOIIEMY TPaK1aHCKO-
POLIECCYaIbHOMY 3aKOHO/IATEIbCTRY.

MKA o6nagaeT mpaBOMOYHEM BBIHOCUTH MIOCTAHOBJICHUE O CBOCH KOMITETEHITUH. 3aKOH
BIIEPBBIC B POCCUMCKON MCTOPHUH 3aKPEMIIT OOIICTIPUHATOE B MUPOBOM MPAKTUKE MPABHUIIO 00
ABTOHOMHOCTH M FOPUANYECKON CaMOCTOSITEIIbHOCTH apOUTPa)KHON OTOBOPKH, T. €. PSIMYIO
3aBUCHMOCTH KOMIIETCHIIMU apOUTpaka OT apOUTpaKHOTO comtamieHus. B 3akone
coJieprKarcs MpaBUJia, KaCarolIuecs 3asiBJICHUS] CTOPOH 00 OTCYTCTBHM KOMIIETEHIINH,
BapUaHThI TAKOTO 3asBJICHUS U MPaBUJa, KACAIOIINECs TOCTAHOBICHUS apOUTpaka 0 CBOEH
KOMITETEHIIHH.




Cnacun6o 3a BHuMmaHue!

—



