Buabl KONNM3UOHHbLIX HOPM

[Toarorosunu Kiemesa Mapusa u
Makcucmosa 3yindpus; I0-103




SHITMSA" IIPABOBBIX CUCTEM, OTHOBPEMEHHO
eryJInpoBaHe OHUX U TeX e 0OIIeCTBEHHbBIX

PaHAETCA I'JIaBHBIM O6p&30M IIPpH ITIOMOIIIHA
KOJIVIM3NOHHBIX HOPM.

[Tor HUMU B MeXXAyHapPOJHOM YaCTHOM IIpaBe 0OBIYHO MOHMMAIOTCS ITPaBUja
IIOBEJIEHN s, YCTaHABJIUBAIOIIHE, ITPABO KAKOTO rOCYZapCTBa JOJIKHO ObITh
IIPUMEHEHO K JTAaHHOMY KOHKPETHOMY IPABOOTHOIIIEHUIO.

ITU HOPMbI, TAKUM 00pa30M, peIIaloT
KOJUTU3UOHHYIO MPo0JIeMy Ha OCHOBE BhIOOPA
IIpaBa OIpeieJIEHHOTO TOCyapCTBa, C KOTOPhIM
CBSI3aHbI 3JIEMEHTHI IIPABOOTHOIIEHHUS.




B 3aBUCUMOCTHU OT PAAA OOBEKTUBHBIX KPUTEPHEB, XaPAKTEPHUBYIOIIUX CYIITHOCTD
U colep;KaHue KOJIU3UOHHBIX HOPM, MOKHO BBIZIEJIUTD CJAEAYIOIINE UX

Pa3HOBUIHOCTH:

OM IIpaBe Pa3INYaroT:

a) lmnepaTuBHbBIE, KOJUTU3UOHHBIE HOPMBI CO/IepKaT KaTerOpUYecKue IpeAIucaHusl,
Kacaroluecs BbibOpa IpaBa, KOTOPbIe He MOTYT OBITh U3MEHEHBI 10 YCMOTPEHHIO CTOPOH.
O6beM IMITEPATUBHBIX KOJIJIM3UOHHBIX HOPM, KaK IIPaBUJIO, COCTABJIAIOT IIPABOBHIE
OTHOIIIeHUs1 He00s3aTeJIbCTBEHHOTO XapaKTepa.

g 0) lucrio3uTuBHbIE KOJUIN3UOHHBIE HOPMBI. YCTaHABJIMBAIOT ODIIee IPABUIIO O BBIOODE
IIPUMEHUMOTO MPaBa, HO MPU 3TOM MPEAOCTABJISAIOT CTOPOHAM BO3MOKHOCTh OTKA3aThCs
OT HETr0 ¥ 3aMEHUTD JIPYTHUM.

W B) AsibTepHaTUBHBIE (KyMyJIATUBHBIE) KOJJIM3UOHHBIE HOpMBI. OHM IPEAyCMaTPUBAIOT
HECKOJIbKO ITPaBUJI BhIOOpaA MPUMEHNMOTO ITpaBa Mo 0IHOMY 00beMy, OTOBapuBasi Ipu

9TOM, KaK IIPpaBUJIO, OIIPpE€AEC/TIEHHYIO I10CTI€A0BATE/IbHOCTD UX NCIIOJIb3OBAHUA.



puBsA3KU. C TOUKH 3Pp€HUA 3TOTO
HYaCTHOM ITpaB€ PA3/INYAlIOT:

a) QBYCTO[!OHHI/IE KOJVMIMSNOHHDBIC

HOPMBI — 3TO OOBIYHBIN U HanboJIee

pacCHpOCTpaHCHHBIN NHCTPYMEHT 6) OZHOCTOPOHHYE KOJLJIN3NOHHbIE

YPETyJIUPOBAHUS KOJUTU3MOHHBIX BOIIPOCOB.
B manHOM ciiyyae B IIpUBA3Ke HE
yKa3bIBaeTCs MIPaBO KOHKPETHOTO
rocy/IapCTBa, MojiexKalee NpuMeHeHUI0, a
dbopmysIpyeTcss OOIIUY TPUHITHIIL,
HCIOJIb3Y51 KOTOPBIM MOKHO €T0 OIIPEIETUTD.
[TosTOMy IPUBABKY ABYCTOPOHHEN
KOJITUBMOHHOU HOPMBI €Ille Ha3bIBaIOT
"dopmynoil npuxkpenaernus”.

HOPMBI. 3/1eCh B IPUBA3KE MIPSAMO
yKa3bIBAeTCs IIPAaBO KOHKPETHOTO
rocy/IapCcTBa, mojJiekallee IpUMeHEHHIO.
Kaxk npaBuJio, 5TO Bcerga mpaBo CTPaHbl
IIPOMCXO0K/IEHUS COOTBETCTBYIOIIEN
KOJUJIN3UOHHOU HOPMBI.

Bo MHOTHX CciIydasx B CHJIy CBOE€H HETMOKOCTU OJTHOCTOPOHHME KOJLIU3UOHHBIE
HOPMbI HE MOTYT 0OECIIEUUTD PellleHre MPAKTUIECKUX CUTyallui. OTOT IpobesI B
HEKOTOPBIX 3apyOeKHbBIX TOCYZIaPCTBAaX, U B YaCTHOCTH BO ®paHIINU, YCTPAHAETCSA
CyZlaMH, KOTOPBIE B IIPOIlecCe paCCMOTPEHUA JIeJI IIOCPEACTBOM TOJIKOBAHUSA
(GOopMyIUPYIOT U3 OITHOCTOPOHHUX KOJIJIM3NOHHBIX HOPM JIByCTOPOHHHUE.



CTeNeH HOPMaTHUBHOU
YII BeIgessitoTCA:

OJIJTUSUOHHBbIE HOPMBI.

ITepBbie hopMUPYIOT HanboJIEE OOIIEE
IIpaBUJIO BhIOOpA MpaBa,
IpeHa3HAYEHHOE /IS
IIPENMYIIeCTBEHHOTO TPUMEHEHHUS.

XapaKTepHOU 0COOEHHOCTHIO BTOPHIX
SIBJISIETCSA OIIpeJieIeHre OTHOTO WU
HECKOJILKUX ITPABUJI BbIOOpA
IIPUMEHNMOTO IIpaBa, TECHO
CBSI3AHHBIX C TJIABHBIM.

CybcuimapHas HopMa MCIIOJIb3yeTCA TOrAa, KOT/ila HopMa
reHepajibHas 1Mo KaKON-I160 MpUINHE He MOKET ObITh
IIpUMeHEeHa WU OKa3bIBAETCS HEAOCTATOUHOU /115
yCTaHOBJIEHUSI KOMIIETEHTHOTO ITPaBOIIOPA/IKA.



) KJIACCU(PUITUPOBATH HE TOJBKO 110
) TUIIAaM KOJIJIM3UOHHBIX ITPUBA30K.

1. JImuubiv 3akoH pusnveckux jauil (lex personalis). ITa mpuBsA3Ka IpUMeEHSAETCA TPU

peryJIMpOBaHUM OTHOIIIEHHH C yYacTHEM IparkJaH, MHOCTPAHIIEB, JIHIL 0e3 IpaK/IaHCTBA B
OTHOIIIEHUH OIIPeleIeHHs UX IIPaBO- U eeCIIOCOOHOCTH, JUYHBIX IIPaB HEUMYIIECTBEHHOTO
xapakTepa (1M, 4eCTbh, JIOCTOMHCTBO), a TAK:Ke HEKOTOPHIX OTHOIIIEHHH B 00JI1acTH OpavHO-
ceMeNHOr0 U HacJIeJICTBEHHOIO IIpaBa.

b1€ PABHOBUHOCTHU 3TOTO
OHHOM NPUBSA3KU:

) HAUUOHAALHBII 3AKOH WIN 3aK0H rpakaancrsa juna (lex patriae). B manaom
cIydae KOJUTM3HOHHAsI HOpMa OTOBapHUBaeT HEOOXOANMOCTD IIPIMEHEHHs 3aKOHA TOTO
TOCyZapcTBa, TPaKJaHMHOM KOTOPOTO SIBJISIETCS COOTBETCTBYIOIIee PU3MUECKOE JIUTIO.

0) 3axoH mecmoxcumeabemaa auya (lex domicilii) mpeagycmaTpuBaeT IpuMeHEHNE
3aKOHAa CTPaHbl, HA TEPPUTOPUU KOTOPOU JIaHHOE (DU3UUECKOE JINIIO UMEET "'0CEATOCTD"
(IIpo’KMBaET WU HAXOUTCA).



2. JInuublii 3aK0H 1opuanveckoro guia (lex societatis).

JIaHHBIN TUI KOJUIM3MOHHOU NPUBA3KH OrOBAPUBAET IIPUMEHEHHE IIPaBa TOTO
rocyZlapcTBa, K KOTOpOMY NPUHAJJIEKUT I0pUAUUECKOoe JUI0 (B KOTOPOM OHO UMEET
CTaTyc, MOJIEKAINY IPU3HAHUIO 32 TPAHUIIEN).

OHa rcnosib3yeTcs rJiaBHbIM 00pa30M MPU ONpeieJIEHUU IPaXK/IaHCKO-TIPaBOBOTO
cTaTyca MHOCTPAHHBIX I0PUIUYECKUX JIUII.

3. 3akoH MecToHaxoxkaeHusa seumu (lex rei sitae).

IIpemycmaTrpuBaeT He0OXOMMOCTh IIPUMEHEHHS ITPpaBa roCcyZlapCcTBa, Ha TEPPUTOPHUU
KOTOPOT'0 HAXOAUTCS BEIllb, ABSIOIIAsICSI 00bEKTOM COOTBETCTBYIOIIETO
IIPaBOOTHOIIIEHH .

OO6BIYHO B 06beMeE KOJIJIM3NOHHBIX HOPM C TAKUM THUIIOM IIPUBSI3KHU COAEPKUTCS
yKa3aHUe Ha IIPaBOOTHOIIEHN A, BO3HUKAIOIIYE B CBI3H C IIOsIBJIEHHEM, H3MEHEHEM
HJIU IIPpEKpallleHHeM IIpaBa cOOCTBEHHOCTH Ha UMYILIECTBO U APYTUX BEITHBIX IPAaB,
oIIpejieIeHHueM UX 00beMa, a TaK:Ke IIPABOBOTO II0JI0KEHHUS TeX UJIN MHBIX
MaTepHUaIbHBIX 00HEKTOB.




4. 3axoH mecrta copepumienusa akra (lex loci actus).
JIaHHBIA THUIT KOJUTU3UOHHOU IPUBS3KY OTOBapUBAET IPUMEHEHHE ITPaBa TOTO TOCYapCTBa,
Ha TEPPUTOPUH KOTOPOTO COBEPIIIEHA C/leJIKa I'Pa’kIaHCKO-IIPAaBOBOTO XapaKTepa. Ta
dbopMyia MPUKPEIJIEHU HOCUT 0000IIIAIONTUI XapaKTep U B YKa3aHHOM BU/JIE TPAKTUUECKHU
He MpUMeHseTCs, TaK KaK KaTeropus "aKT IPakIaHCKO-IIPaBOBOT0 XapakTepa" — MOHATHE

ZIOCTATOYHO IIIMPOKOE M OXBAThIBAET 3HAYUTEJIBHBIN KPYT MEKyHAPOJHBIX
HEeMEKTOCYZlapCTBEHHBIX HEBJIACTHHIX OTHOIIeHnH. I[ToaToMmy mpuBsska lex loci actus
HAXOJUT CBOI0 KOHKPETHU3AIUI0 B PA3JIMYHBIX KOJUIM3UOHHBIX HOPMAaX B 3aBUCUMOCTHU OT
TOr'0, O KAKOT'0 POJIa aKTe UJIET PeUb.

BUJTHOCTEU CJjIe/TyeT
b:

a) 3axkoH mecma cosepuieHust doz2oeopa (lex loci contractus). B nagHoM ciydae
IIOJJIEXKUT IPUMEHEHUIO IIPaBO TOTO FOCYAAPCTBA, I/l€ 3aKJII0UYEH IOTOBOP. JTa MPUBI3KA
HICIIOJIb3YETCA B OCHOBHOM IIPH OIIPEAEIEHNH BhITEKAIOIINX 13 HETO MPaB U 00s13aHHOCTEMN
CTOPOH.

0) 3axoH mecma coseputeHun opaxa (lex loci celebrationis). 1ot TUII IPUBA3ZKU
HICIIOJIb3YETCs, KaK IIPAaBUJIO, IIPU PETYJIUPOBAHUHI BOIIPOCOB, CBSI3aHHBIX ¢ (DOPMOH
3aKJII0ueHus Opaxa.



5. 3akoH crpansl npoaasia (lex venditoris).

ITOT IPUHITUI 3aKpeIJIeH, HAaIpUMED, B 1.1 cT. 8 ['aarckoii KOHBEHITUH O
IpaBe, IPUMEHUMOM K IOTOBOPAM MeKAyHapPOAHOU KyILIU-TIPOAAKU 1986 T.:
"Ecsiu CTOPOHBI I0OTOBOPA MEXKyHAPOHOU KYTLTU-TIPOJIaKK He BhIOpain
IIPUMEHNMOE TIPABO, TO TOT/IA CAEJIKA PETYIUPYETCs IIPAaBOM T'OCy/IapcTBa, B
KOTOPOM ITPOJIaBeI] UMeJI CBOE KOMMEPUYECKOe TIPEATIPUATHE B MOMEHT
3aKJII0YeHU Jloropopa’.

6. 3axon cyaa (lex fori).

OroBapuBaeT HEOOXOUMOCTDb MPUMEHEHMS 3aKOHA CTPaHbI, 7l pACCMAaTPUBAETCS
cIop. B coOTBETCTBUU € 3TUM TUIIOM MPUBS3KH, CyI€OHBIN OpraH, HECMOTPS Ha
HaJTUYYe NHOCTPAHHOTO BJIEMEHTA a4 pacCMaTPUBAEMOM fieJie, Oy/IeT IPUMEHSThH IIPU
ero pa3pelleHuy TOJbKO CBO€E MpaBa.

PHUBA30K, CYIIECTBYIOIINX B cOBpeMeHHOM MYII,
2a (lex monetae); 3axoH mMecma
eabHocmu (lex loci laboris) u zp.




TaxuM 00pa3oM, KOJJIM3UOHHAA HOPMA - 3TO HOPMa, CoJieprKaIasacs Bo
BHYTPEHHEM IIPaBe rocyZlapCcTBa, KOTOPasi OIpe/iessieT, IIPaBO KAKOU CTPaHbI

MOJIEXKUT IIPUMEHEHHIO K JAHHOMY I'PA*KJaHCKOMY IPAaBOOTHOIIEHHUIO,
0O6peMeHeHHOMY HHOCTPAHHBIM 3JIEMEHTOM.

Jlpyrumu cjioBaMu, 3TO HOpMa, OIIPeJIEAI0IIas KOMIETEHTHBIN IIPaBOIIOPAIOK -
CTATyT JAHHOTO IPABOOTHOIIEHUA.

Cy1ecTByeT MHOKECTBO Pa3TMIHbBIX
Kaccu(UKAIMU KOJJIU3UOHHBIX HOPM, K
KOTOPBIM HapSIy € MEPEUYNCIAEHHBIMHI
OTHOCATCS: 8 3A8UCUMOCINU OM
MexaHu3ma co30aHUA U MexaHu3ma
npumeHeHun ( BHyTPpeHHUE U JOTOBOPHBIE); 8
3asucumocmu om CA0dCHOCmu
npasoomMoweHuil ( o0IHe U ClelaJIbHbIe)

U JIpyTHe.




Cnacm6o 3a BHUMaHue!!!




