(

Annual Conference of Russian Tax Advisors
Moscow, 22 April 2010

Tentative Comparison of Russia’s Draft New Transfer Pricing
Legislation
with the Revised Chapters I-1ll of the
OECD Transfer Pricing Guidelines

CpaBHeHMe pOCCUUCKOro 3aKOHOMpPOeKTa O TpaHChepTHOM
LeHoobpa3oBaHMU C HOBOU peaakuuen
mas | -1l PykoBoactBa O3CP no TpaHccgepTHOMY
LeHooOpa3oBaHUIO

Wolfgang Buttner
Senior Advisor

Tax Treaties, Transfer Pricing and Financial Transactions Division
OECD

www.oecd.org/ctp




<< Annual Conference of Russian Tax Advisors

Moscow, 22 April 2010

1. Comparability Factors - ®akmopesi conocmaeumocmu

Russia’s draft new TP law Closest OECD comparability factors

Poccumnckum 3akoHonpoekT dakTopbl conoctaBumocTy - O9CP
Type and nature of the goods (work, Characteristics of property or services
services)

XapakTepuctmkm cCO6CTBEHHOCTU UIK YCIyr
NoeHTUYHOCTb/0QHOPOAHOCTb TOBAPOB (pabor,

yenyr)

Key functions, assets and risks Functional Analysis (functions, assets, risks)

OCHOBHbIE DYHKLNKM, aKTMBbI, PUCKM ®OyHKUMOHaNbHbIN aHanm3 (QYHKUNKN, aKTUBbI,
PUCKN)

- Contractual terms KOHTpakTHbIE YCI0BUS

Economic/commercial conditions Economic circumstances

OKOHOMMYECKNE/KOMMEPYECKME YCNOBUSA | DKOHOMUYECKME OBCTOATENBCTBA
Business strategies Business strategies

PbIHOYHas cTpaTeruns PbIHOYHas cTpaTeruns
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1.1. Comparability Issues — eonpocki conocmasumocmu

Russia’s draft new TP law Closest OECD comparability factors
Poccunckumn sakoHonpoekT dakTopbl conocTaBMMOcTH - O9CP
No provision Comparability adjustments

[MonoXXeHna OTCYTCTBYIOT
KoppeKkTnpoBKM CONOCTaBMMOCTH

Automatic exclusion of potential Exclusion of loss making comparables on a
comparables with negative net assets or case-by-case basis
losses from more than one year

ckntoyeHne n3 conocTaBUMOCTU B Criyyae
OTpULATENbHbIX YNCTbIX aKTUBOB UMK
yObITKOB Doree, Yem rof

WcknioveHne n3 conoctaBMMOCTM B cryyae
yObITOYHOCTM - peLleHne No KaxaoMy criyyato

Arm’s length range (minimum of 4 Arm’s length range not required (single figure
comparables) required can be sufficient, e.g. in CUP)
PbIHOYHLIN MHTEpPBaN (MUHUMYM 4 COENKW) PbLIHOYHBIV MHTEpBan He TpebyeTcs (4OCTaTOYHO

OLHOro 3Ha4YeHud, Hanpumep B criyyae
COMOCTaBUMOWN HEKOHTPONMPYEMOWN LiEHLI)
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1.2. Comparability Issues — sonpocsi conocmasumocmu

Russia’s draft new TP law Closest OECD comparability factors
Poccunckumn sakoHonpoekT dakTopbl conocTaBMMOcTH - O9CP
“Profitability range” or “market price Measures of “central tendency” (e.g.
range” (similar to the inter-quartile range) |inter-quartile range) not to be used
required automatically, but only if comparability defects

cannot be identified and/or quantified

Toeh 5 Mepbl «TEHAEHLMU LEHTPOCTPEMUTENBHOCTN»
pPEOYETCH MHTEPBAnN PEHTADENBHOCTM UIN | anpyvep, MHTepBapTUNbHBI UHTEpBAN) HE

MHTEPBAN PLIHOYHBIX LIEH (CXOAHO G Mcnonb3yTcsl 6e3yCrioBHO, a TONMbKO B Cryyae,
MHTEPBaPTUNEHBIM MHTEPBANOM) ecnu AedeKTbl CONOCTaBUMOCTN HEBO3MOXHO

onpeanennTb N NSMeEpPUTb
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2. Transfer Pricing Methods — vemods mpaHcghepmHozo yeHoobpazosaHus
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Russia’s draft new TP law

PoccuUCKUMN 3aKOHOMPOEKT

Closest OECD comparability factors

PakTopbl conoctaBumoctn - O9CP

Comparable Uncontrolled Price Method (“CUP’)
MeToa conocTaBUMbIX PbIHOYHbIX LIEH

CUP Method

Cost Plus Method
3aTpaTHbIn MeToq

Cost Plus Method

Resale Price Method
MeTopn ueHbl nocneayoLlen peanmsaymm

Resale Price Method

Processed/Secondary Product Sales Price
Method

MeToz LeHbl peanusauumn npoaykTta nepepaboTku

No equivalent in the OECD TP Guidelines;
OECD has no experience how this
method works in practice.

AHanora HeT; OOCP He nmeeT noHATUS,
Kak OH MPUMEHMNM Ha NpaKkTuKe

Transactional Net Margin Method (TNMM)
MeToa conoctaBuMomn peHTabenbHOCTH

Transactional Net Margin Method
(TNMM)

Profit Split Method
MeTopg pacnpegeneHns npmbbinu

Profit Split Method
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2.1. Transfer Pricing Methodology Issues - sonpocei Memodooeuu

Russia’s draft new TP law

Poccnmnckmnm 3akoHONpPoeKT

Closest OECD comparability factors
PakTopbl conoctaBumoctn - OICP

Strict hierarchy when selecting TP method;
traditional methods have priority

CTtporas nepapxusi B Bbibope metoaa; npuopuTeT y
TPaANLMOHHbLIX METOAOB

Most appropriate method to the facts and
circumstances of the case to be selected

Hanbonee noaxoasLLnmi B COOTBETCTBUM C
dakTamun n ob6cToaTENLECTBAMIN METOS,

Processed/Secondary Product Sales Price preferred
over all other methods (including CUP)

[MpuopuTeT MeToaa LeHbl peanusaumm
npoaykta nepepaboTku (?2?)

CUP Method preferred if equally reliable

[MprnopnTeT MeToaga conocTaBMMbIX
PbIHOYHbIX LIEH (B Crnyvae AencTBUTeNnbHON
A OCTOBEPHOCTH)

Profit Split Method uses internal comparable
transaction as benchmark for splitting the profit.
The internal comparable is not necessarily an arm’s
length transaction.

B meToae pacnpegeneHns npmbbinu
NCNOoMb3yTCA BHYTPEHHME nokasartenu. [pu
PbIHOYHOW caenKe BHYTPEHHUE NnoKa3aTenu He
HY>KHbI.

Uncontrolled transaction(s) used as
benchmark for splitting the profit

HekoHTponupyemeble caernku
NCNONb3YKTCHA B KAQYECTBE TOYKU
CpaBHeHMA ana pacnpegeneHns npmbbinu




