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MNO3NTVBUN3M KOPUONYECKWM (nar. positivus — nonoxuTensHbIN) ‘
— HanpasrieHne B ropucrnpygeHumnm, CTOPOHHUKN KOTOPOro | AL
orpaHvYMBaroT 3agadqn PUONYECKON HaYyKN U3y4YeHUeM No3UTUBHOIO
npasa.

* +BO3HUKHOBEHME OPUANYECKOrO NO3UTUBN3MA OTHOCUTCS K NepBON
TpeTtn XIX B. 1 6bIN0 CBSA3aHO C NpoueccaMmn yTBepXaeHNd
NPOMbILLIIEHHOrO Kanutanuama B cTpaHax 3anagHon EBponbi.
PeluatoLyyto posib npu 3TOM Chirpanu npoweccsl opmMmpoBaHus B
Hanbonee pa3BUTbIX CTpaHaxX HaUWOHAaNbHOro pbiHKa, noTpeboBasLune
nMKBMAALMN NEPEXNTKOB CPpeaHEeBEKOBOro NapTUKyspmnamMa, pacLiu
peHus cpepbl 3aKOHOAATENBHOrO perynmpoBaHns 0OLLLECTBEHHbIX CBA3EN
N YCTaHOBMEHNA eQUHOro AN BCen CTpaHbl npasonopsagka. Ha aton
NnoYBe CrOXWUITUCb PaHHWE KOHUEMNUUU Iopuanyeckoro no3utTnen3ma
(nanee KOIT), ans kKOToOpbIX ObIN XapakTepHbl NOEN BEPXOBEHCTBA 3a
KOHa Kak MCTOYHMKa Nnpaea, OTOXOeCTBeHNe npaBoBbIX HOPM C
npegnucaHnamMmn rocygapcTeeHHon snactu. KOl npuwen Ha cMeHy
OOKTPMHAaM eCTeCTBEHHOro npasa, rocnoLCcTBOBaBLUMM B MPaBOBOU

Mmblcnu 3anagHon Esponbl XVII — XVIII BB.




Hadano teopetnyeckomy
ob6ocHoBaHuto KOl nonoxun
aHrnunuckum puct koH OCTuH
(1790—1859), nocnepoBarersnb
ytunutapusma . benmawma. B
1832 r. OH onybnunkoBan KHUry
“OnpepeneHne npeameTa
topucnpygeHummn” — rnepsyto YacTb
CBOUX NEKUNN, NPOYNTAHHbBIX B
JloHOoHCKOM yHUBEpPCUTETE.
[NonHocTbto ero “Ilekuun no
ropucnpyaeHuun. nnmn gomnnocodpummn
NO3UTMBHOrO npasa” OblNy N3gaHbl
nocmepTHo, B 1863 r. oA
BNusiHnem pabot OcTnHa B
npaBoBoun Hayke AHrnvn n CLUA
chopmmpoBanace LKona.
noslyymBLLAs Ha3BaHWe
aHanutuyeckou ropucnpygeHumn. K
Hen npuHaanexann 3.4. Knapk, T.
Xonnang, B. Mapkon, [x.
CanbmoHg, M. Amoc n ap.

[lo3nTnBN3m

OCHOBHbIE YEPMbI OCHO8bI
no3umusu3ma:

1. UccrnedosaHusi oepaHu4yusaromcs
Nuwe “cywum” no3umugHbIM
rnpasomM, Komopoe ycmaHo8/1eHO
eocydapcmeom
2. “Cywee” npaso
paccmampugaemcsi ¢ no3uyud

IxoH OcmuH

3aKOHHQOCMU




MNpeameTom topucnpyaeHummn, no OCTUHY. ABNSETCA NO3UTUBHOE
npaBo. OCTUH He oTpuLan ecTeCTBEHHOE MPaBo U OLIEHOYHbI
noaxo[ K 3aKkoHaMm, AeNCTBYHOLLMM B roCyaapcTBe, HO BbIBEN 3TU

I'IpO6J'IeMbI 3a paMKu fOpl/I,EI,I/IL-IeCKOIZ HayKW. CornacHo ero
B3rnsagam, cywecTtByeT HECKOJ1IbKO BUOOB 3aKOHOB.

a) 60xeCTBEHHbIE 3aKOHbI (4aHHbIN TEPMUH
npeacraensancs emy 6onee TOYHbIM, YEM €CTECTBEHHOE
npaso);

6) 3aKOHblI MO3UTUBHOM MOpariv, OCHOBAHHbIE Ha
MHEHUSAX (Hanpumep, 3aKoHbl YECTN):

B) MO3UTUBHbLIE 3aKOHbI, YCTAHOBIEHHbIE MOMNTUYECKON
BNacTbo. OTU 3aKOHbI, COOTBETCTBEHHO, N3y4aloT Takmne
HayKuW, KakK 3TMKa Unn OeOoHTOoNorng (kK ee BeaeHuto
OTHOCSTCS1 BOMPOCHI KPUTUKN MO3UTUBHbLIX 3aKOHOB C
TOYKN 3peHNs BOXXECTBEHHOMO Npasa), Hayka Mopanu u
topucnpyaeHums. 3agady ropunandeckon Haykm OCTUH
BMAen B TOM, YTOObl NOCTPOUTL CUCTEMY B3aMMO
CBSI3aHHbIX NMPaBOBbIX NOHATUN — UCMOYHUKA

rpasa, ropnan4eckon 06s83aHHOCTM, NPaBOHAPYLUEHWS,
CaHKUWKM 1 T.O0. — NyTEM aHanu3a nx coaepxaHmsa u
nornyeckoro oobema.



OCTuWH cTpemMuncs oTaenuTb NpaBOBEAEHME OT CMEXHbIX 0BnacTen 3HaHUS, UCKMOYNTb U3
IOpULMYECKON Haykn Npobnembl aTuko-chmunocodckoro nopsaka. KopucnpyaoeHums, nucan oH, “uMeet
A€Eeno C NO3UTUBHBLIMU 3aKOHAMW, UM 3aKOHAMW B CTPOrOM CMbICre cnoBa, 6e3 pacCMOTPEeHUs TOro,
XOPOLUX OHM unu nroxu”. Bnocneactenm aTn naeun LWMPOKO MCMONb30BaNNCh CTOPOHHUKamm KOI,
BbICTYNaBLUMMM 3@ pasrpaHUYeHne TeopUn Npaea 1 Haykn NOMMUTUKM NpaBa Kak CaMOCTOATENbHbIX HOpK
ANYECKMX OUCLUMNIVH.

+[1o ydeHuto OcTnHA. NO3UTMBHOE NPaBo
COCTOUT U3 UMMEpPaTUBHbIX BENEHUA UK
NPUKa3oB CyBEPEHHOM rocyaapCTBEHHOM
BnacTu. lNpaBo ecTb “COBOKYMHOCTb
HOPM, YCTaHOBMEHHbIX NONNTUYECKNMM
Bepxamn”. Ero NCTouHMK — BOnS
cyBepeHa (B AHIMUKN CyBepEHUTET
NPUHAOIEXUT KOPOrto, Napam 1
anekToparty nanatbl o6wwmH). Kak
nogyepkusan OCTUH. cyBepeH He CBA3aH
NPUHATBIMWN 3aKOHaMK, Tak Kak B fobomn
MOMEHT MOXET UX U3BMEHUTb — B
NPOTUBHOM CIlydae OH He CyBEpEH.
OrpaHnyeHusaMu rocygapcTBeHHON
BNacTu B 4eNUCTBUTENBHOCTY Cryat
BboxxecTBEHHOE nNpaBo U Mmoparnb. B
KoHuenuun OcTnHa 6binn paspaboTaHbl
OCHOBbI UMMEepPaTMBHOW Teopun Npasa,
COrnacHoO KOTOPOW 3aKOHbI rocygapcTBa
obpalLleHbl UCKNIYNTENBHO K
NOABNACTHbIM U HE CMOCOGHbI
OrpaHNYnTb BOSIKO CyBepeHa.
MexayHapogHoe npaso, Mo 3ToW
TEopuMn, COOEPXMUT NNLLb HOPMbI
MOpanu, NOCKOSIbKY B HEM HET
nMnepaTUBHbIX NpeanucaHum.




B nepson nonosuHe XIX B. ngen KOl nonyyunu
pacnpocTpaHeHne Bo @paHyuu, rae beina
npoBegeHa Hanbonee nonHas ans Toro
BpeMeHun Kodugukauyus npasa. oc
NoACTBYOLWEE NOSIOXKEHNE BO (PpaHLy3CKOM
npaBoBeaAEHMN 3aHMManmM Toraa KoHUenumm
9K3ere3oB — KommeHTaTopoB Kodekca
Hanoneona (A. OtopanToH. W. Tynbe, ®. JlopaH,
L. Odemonom6 n ap.). OToXaecTemB NpaBo C
3aKOHOM, 9K3ere3bl CBENn 3agaymn opuanyeckomn
HayKn K doopmMaribHO-40rMaTn4eCcKoMy ONnUcaHmio
N KOMMEHTUPOBAHWUIO OENCTBYIOLLIErO 3aKoHo4a
TenbcTBa. PesynsraToM UX TBOpYECTBA ABUNNCH
MHOMOTOMHbIE NOCTaTENHbLIE KOMMEHTaPUN K
paxxgaHckomMy kogekcy (A. [JiopaHTOH Hanucan
“Kypc dopaHuy3ckoro npasa B
nocnegoBaTtenibHOCTU cTateun [paxaaHcKoro
kogekca” B 19 tomax; | L. demonomb — “Kypc
Kogekca HanoneoHa” — 31 Tom). Ok3eresbl
yaensnu MHOro BHUMaHust aHanmnay npaBoBbIX
HOpPM NpMemMam 1 cnocodbam TONKOBaHUS
3aKOHOB, HO KpanHe peako obpaLllianunck K
obLeTeopeTUHEeCKUM U METOLONOMMYECKNM)
npobnemam NpaBoOBOW HayKMW.
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r.o. LLIepl.ueHeBMq KaK Bblpa3uTtesib noewn ropuanyeckoro

no3nTuBu3ma

T. &, Wepweresuys

OBMAA

TEOPIA TTPABA.

Bunyens serseprun.

Cdbepa pacnpocTpaHeHund
FOI'1 3HaunTENLHO
pacLumpunacb BoO BTOpoun
nonosuHe XIX B., korga
NO3UTUBUCTCKMNE OOKTPUHbBI
yTBEPAUINUCH B
npaBoBeAeHUN eBPONenCcKnx
cTpaH. K Tomy e BpemeHu
oTHocuTtcsa 3apoxaeHue FOl B
Poccun. BugHenwmmm ero
npeacTaBUTENSMM ABMASIUCE:
B [epmaHuu — Kapn beproom
(1849—1927). BO ®paHumnm —
Apemap OcmeH (1848—
1913). B Poccun— Nabpuanb
denunkcosuny LeplueHeBny
(1863—1912).
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IOl npeTepnen B 3TOT nepuopa psag nameHeHun. Bo-nepBbix, NO3MTUBUCTLI KOHUA XIX — Hayana XX B. cTpeMunucb paclumputb ¢ounocodgcko-

'

MeToA0Norn4yeckoe 060CHOBaHMe CBOMX KOHLIENUUM, B TOM YUCIIe 3a CHET NOJSIOXKEeHUN, BOCNPUHATBLIX U3 NO3UTUBUCTCKOM chunococum n couuonomw\
(Hanpumep. I ®. LLlepwieHeBUY counonornyeckme MeToabl UccnefoBaHMs CTaBUI B OAUH pAA C AOrMOW npaBa). ATo 06CTOATeNbLCTBO NOPOAUNO \
HenpeKpaLlarLLyCcs A0 CUMX NOp AUCKYCcCcUuo o cooTHolweHun KM ¢ oumnococcknm nosntuuamom O. KoHTa. I CneHcepa mn ap. (paHHuK KOl He <

MMen cBs3en C NO3UTUBUCTCKON chunococpmen — ee BNUsAHUE Ha JOrMaTUYECKYHO IOPUCTPYAESHLMIO NpOocreXxuBaeTcs nuilb ¢ koHua XIX B.). Bo-
BTOpbIX, Ha pyb6exe XIX—XX BB. nocnegoBartenu Ol oTkazanucb OT MHOIMX NOMOXEHMA UMNepPaTUBHON TEOPUU NpaBa U pa3paboTanu KOHUenuuo
npaBOBOro camoorpaHuyeHus rocygapcrea. CornacHo nocnegHen, HOpMbI "NO3MTUBHOIO NpaBa obpalleHbl K camoMy rocyaapcTtsy. FOlN. npuobpen
TeMm caMbiM Gonee nocnepoBaTenbHbIM XapakTep. B HeM nosaBNAOTCA AOKTPUHBI, NONTHOCTLIO OTpULUarLme ectectBeHHoe npaso (K. Beproom),
BbIAENSAOTCA Maeun cosfaHma “ymcton Teopum npasa” (3. PoraH, besnbaus}. B cBaA3mn ¢ 3TMM HaMmeTMnacb TeHAeHUUNA K convxkeHuto KOI ¢
KOHLeNnuusiMm NpaBoBOro rocyaapcTea U rocnoacTtsa npasa. B-tpeTbux. npuHumuns! KON ¢ koHua XIX B. nonyyalroT pacnpocTpaHeHue B Hayke
MeXAyHapoAHOoro npasa, YTo NPUBOAMUT K OTKa3y OT NPeXHUX YYeHUN, OTOXAECTBNABLUMX NPaBO C 3aKoHamMu rocyaapctea. Co BpemeHem B 1Ol
yTBEPXAATCA naeu Tak Ha3biBaeMOro MOHUCTMYECKOro Noaxoaa K npasy, T.e. TPAKTOBKa MeXAyHapoAHOro npasa U HauMoHarnbHbIX NPaBOBbIX
CUCTEM KaK CTPYKTYPHbIX 3IeMEHTOB eAUHOro npaBonopsiaka.



PassuTtune KOl B XX B. rmaBHbIM 06pa3om ObINno

CBA3aHO C TaKUMWU JOKTPUHAMMN,
KaK HoOpmMamugeu3mMm N NMINMHIBUCTUYECKaA TEOPUNA [.

Xaprta.



