[lyonunyHoe n yactHoe
npaBo. UCTOYHUKN
PUMCKOro npasa.




PuMckoe npaBo — npaBo aHTU4YHOro Puma,
Pumckoro rocygapctBa pabdboBragens4eckom
doopmauun,

[lpaBoO B 00bEKTUBHOM CMbICIIE —
COBOKYMHOCTb MPaBOBbLIX HOPM,

B CyObeKTMBHOM CMbICrie — MpaBso,
npuHagnexatwiee cyobekTy npasa. Pumckume
IOPUCTbI HE NPOBOAUIN Takoro pasnnyng. OHu
OEnunu npaBo Ha 2 YacTu, pasnnyne KoTopbIX
NpPOBOAMIIOCH NyTEM NPOTUBOMNOCTABIIEHUS
MHTEPECOB rocygapcTea 1 obLlecTBa
MHTepecaMm oTaeNbHbIX IMYHOCTEWN.






PumMmckoe 4YacTHoe npaBo perynmpoBaro: UMYyLLECTBEHHbIE U
HEKOTOpPble HEMMYLLLECTBEHHbIE OTHOLLEHNS; CEMENHbIE OTHOLLEHUS:
NOPAO0K 3aKno4YeHUsa bpaka, NonoXeHne rnaBbl CEMbU, NMNYHLIE
HEUMYLLIECTBEHHbIE N UMYLLECTBEHHbIE OTHOLLEHUS B CEMbE;
OTHOLLIEHNSI COOCTBEHHOCTHU, NMpaBa Ha YyXXue BeLn (CEPBUTYTHI,
3arioroBoe rnpaso, aMMuUTEB3NC N cyrnepduumin); obsasaTenbCTBEHHbLIE
NPaBOOTHOLLEHUS, T. €. NIOPAAOK 3aKITHYEHUA U UCMNONHEHNS OOrOBOPOB,
OTBETCTBEHHOCTL 3a HEUCMNONHEHWE; HAcrie4oBaHue, T. €. nepexon
MMYLLIECTBA K ApYrMm nmuam nocrie cMeptu Hacnegogarens. ng
PUMCKOro obLiecTBa NOHATME YaCTHOrO NpaBa He coBnagarno c
NMOHATUEM rpakgaHCKOro npaea (ius civile), NOCKONbKY He BCe XUTENn
Puma 6binu rpaxxgaHamu. 'ocygapcTBo MUHUMArIbHO BMELLMBAOCH B
YyacTHoe npaBo. OCHOBHOE MECTO 3aHMManu ycnoBHO-00A3aTeribHbIe,
yrpaBoMo4yMBarLme, paspeLlaroime Hopmbl, T. €. HOPMbI
ONCNO3NTUBHLIE (BOCMonHAKOWMe). HacTHOe npaBO MOrTI0 UBMEHATLCH U
NnB0 NPUMEHATLCS, NMMOO HET, ObINOo rMyboKo MHAMBUAYANTUCTUYHBIM,
YyTO Aano [eHpuxy ['enHe Ha3BaTb ero «bndnuen aronama». YactHoe
npaBo, B OTNM4Yne ot Nnyonmnm4yHoro, — JeUCTBUTENBLHO NpPaBo, 3a
PeAKUM UCKITIOYEHNEM (Hanpumep, 00sA3aHHOCTb NPUHATUSA HacneacTea
Npu Hanuymn otkasa). YactHoe npaBo — camaga oopMIleHHas U
3aKOHYEeHHaq YyacTb bUMCKOToO NbaBa.



YHacTHoe npaBo (jus privatum) —
COBOKYIMHOCTb HOPM, PErynmpyroLLmx
BOMPOCHI UMYLLIECTBEHHbIX U
CEMENHbIX OTHOLLUEHNN B PUMCKOM
obLuecTBe. OTO NpaBo, KOTOPOE
OTHOCUTCHA «ad singulorum utilitatem»
(KacaeTcsa BbIrogbl, MHTEPECOB
oTAenbHbIX nuy). YacTHoe npaso
perynmpoBasio OTHOLLEHUA YaCTHbIX
nuy Mexxagy cobon 1 B UHCTUTYTAX,
CBSI3aHHbIX C MPOWU3BOACTBOM,
obmeHoMm BeLen n ycnyr. HactHoe
NnpaBo AENNUNOCH HAa KOMMMEKC
MMYLLIECTBEHHLIX (MO NOBOAY BeLlen)
U NTNYHBIX NpaB (abCconTHbIX,
HeoTYYyXXaaeMblX).
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Pumckoe npaBo 6b1510 NOCTPOEHO Kak abCTPaKTHOEe
npaBo 1 Kak YacTHoe npaBo. OHO cyLEecTBOBaso 1 Npu
doeoganuame, 1 npu Kanutanname, Bblpakast UHTEPECHI
9KCMnyaTaTopoB: KynuoB (Halleawmnx ceodboay YacTHOM

COBCTBEHHOCTU U OFOBOPOB); MOMELLMKOB (3axBaTUBLLNX
OBOLLMHHBbIE 3EMIN); LIEPKBU (B KAYECTBE NONUTUYECKOU

CWUNbl N OOHOIO U3 KPYMHENLWNX 3emnesnagensLeB).

Pumckoe npaBo MMESio orpoMHOE BIIUAHNE HA pa3BUTmnE
KYINbTYypbl B LIESTOM.
BaxHyr0 porib B UICTOPUK MpaBa UrparoT:

1) opunanyeckKkas TeXHUKa puMCKOro npaBa, 4Tto,
COOTBETCTBEHHO, BNNSET HA TOYHOCTb M NAaKOHUYHOCTb
HOPMbI NpaBa, a Takxe LeNbHOCTb 1 NPakKTUYHOCTL Nnpasa
B LIENOM;

2) UICKINKYUTENIbHOCTbL PUMCKOro npaBa, aBndroLlasacd
pe3ynsTaTtoM NHTEHCUBHOMO pa3BUTUA O0LLECTBa U ero
KyNbTYpbl, @ TaKKe pe3ynsrtatoM pa3BuTuUga TOBapPHO-
ANEHEXHbIX OTHOLLEHUMN.

Ycnexu pumcKkoro npasa 06bsICHAKTCSA MacTeEPCTBOM
IOPUCTOB, KOTOPLIE CO3aanm uenbin apceHan npaBoBbIX
cheqlcTB.



Porb pUMCKOro npaBsa B UCTOPUKO-NPaBOBbIX YY4EeHUSAX: B
CBA3U C 3aBOeBaHMeM BapBapamu Pnuma B 1080 r. Obina
obpasoBaHa BonoHckas ropuanyveckas LWKosna (c aTon aarhl
BEyT CBOK POAOCIIOBHYIO €BPONENCKNE YHUBEPCUTETHI). ITa
LLIKOS1a HacuuTbiBana 10 000 cnywaTeneun n nonoxwuna Havano
TeyeHuto rrnoccartopos (MpHepun, AKKypcum 1 ap.), KOTopble
He gonyckanu NnpoTuBOpEeYn PUMCKOro YacTHoro npasa. B
9TUX LIENAX OHW:

1) BbiOpackiBanu 3 Ceoga KOcTuHMaHa inscriptiones
rpevyeckune crioBa;

2) B TONKoBaHuUM BbiBOOAUNU lex Fufia Caninia OT CllOBa canis;
3) yCTaHOBUNKX NpUHLUMN: Quiequid non agnoscit glossa, nec
agnoscit forum.

BonoHckaga ropmnanyeckas LWKosia nopoauna apyryro WKony
— MOCTIrrioccaTopoB, UNTM KOMMEHTaTopPOB, (XII B.,
bapton). OgHon 1 OCHOBHbIX LIENieEnN AeATENBHOCTU STOU
LLIKOSbI ABUSTOCH NpucrnocobrieHne puMcKoro npasa K



Hay4Hoe 3Ha4yeHne paboT NocTrnoccaTopoB HEBESUKO,
FOCNoACTBYET apupmeTnyeckoe communis opinio doctorum.
FOpnanyeckoe obpasoBaHme cokpallaeTcH, Hayka
nonynapusyeTcs U NPOHUKaAETCA KNsy3HUYECTBOM.
Takne rymaHuncTbl XIV-XV BB., kak lNeTpapka, Bokka4y4o u
Banna, pe3ko KpUTUKYIOT NpousoLlellee B AaHHbIU Nepuoa
BpeMeHUu NageHue opucnpyaeHuuu. NonnuuaH, bonoHbUH
n XonoHAaep 3aHMMaKTCA BOCCTaHOBIeHNEM TeKkcTa Corpus
iuris. OcobeHHo bonbLlaga 3acrnyra B JaHHOM HarnpaBieHun
npuHagnexmt Kyauuio n floHenny.

B XIX B. cywiecTBoBana ucropmnyeckas wkona lyro um
CaBuHbMU, KOTOpas 3aHMManacb PUMCKUM NpaBoM B
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UCTOYHUNKMN pUMCKOIO
npaBa — PopMbl 3aKpensieHns
1 BblpaXXeHWUs1 MPaBOBbIX HOPM,
nmMerLne obLieobsasartenbHoe

3Ha4YeHne 1 BKIoYarwLme
cnocoObl, opMbl
obpasoBaHMA HOPM npaBa U
YCITOBUS XXN3HM oOLLeCTBa.
Buabl NICTOYHUKOB PUMCKOIO
npasa:
— 00ObI4YHOE NpaBo;
— 3aKOHbI;
— NneéucunTbl — aKTbl
cobpaHua nnebees 6e3
CEHaTOpPOB.
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NMNOHATUE N BUObI ICTOYHUKOB PUMCKOI'O
NMPABA
UCTOYHUMKM pMCKOro npaBa — (0OpMbl 3aKpensieHns u
BblpaXX€HMS NpaBOBbIX HOPM, UMEIOLLINE
obLeobasarenbHOe 3Ha4YeHne 1 BKIrYatoLme cnocoobl,
doopmbl 06pasoBaHUs HOPM rMpasa N YCNOBUS XXU3HU
obLulecTBa.
Buabl NCTOMHUKOB PUMCKOro npaBa:
— 00bI4YHOE NpaBo;
— 3aKOHbI;

— nneducyunTbl — akTbl cobpaHusa nnebees 6e3
ceHaTopoB. OTnn4yne nneducunToB OT OObIYHBIX 3aKOHOB
— nnebdecuunTbl NPUHMMAaNUCb HapogHbIM cobpaHuem 6e3
npeaBapuTenbHOro 00CyXAeHUA B ceHaTe No MHUUMaTuBe

nnedencknx TpubyHoB. 3akoH FopTeH3us 287 r. Ao
H. 3. Nnpyuaan nnebucumTam cuny 3aKoHOB;
— CEHAaTYCKOHCYIbThI;
— KOHCTUTYLMN UMMNEPaTOPOB;
— 3AUKTbl MarucTpaTos;
— OTBETbI OPUCTOB.



Hapgnucu Ha pepeBe, KaMHe,

OpoH3e (Hanpumep, «F'epaknenckas
Tabnuua», 6poH30Bas Aocka, Ha KOTOPOW ObIr
N3MOXEH 3aKOH O MyHULMNarbHOM YCTPOWUCTBE), Ha
CTEHaX NOCTPOEK (Hanpumep, HaanMcu, HangeHHble
npu packonkax r. 'lomneun, 3acbinaHHOro f1aBou npu
n3eepxxeHnm Besyena B 79T. H. 3.) U T. 4. B HoBOE
BpeM4 (Ha4MHasa co BTOPOU NOSIOBUHbLI XIX B.)
Hagnucu onyonmkoBbIBanu B crneumnaribHOM
n3gaHum Corpus inscriptionum latinarum (CBoa
JTAaTUHCKUX Hagnucewu); Hag 3TUM U3gaHueMm
nopabotanu nctopukn MommaseH, fleccay,
'tobHep, Npwdenban ap. Hanbornee BaxHble C
NpaBOBOW CTOPOHbI HAANUCK AatoTCcAa B 7 U3A4.
(1909 r.) kHuru bpyHca « ICTOYHUKM pUMCKOro
npaBa» (Bruns. Fontes iuris romani).



3aKoHbI XIl Tabnuuy — cBoa 3aKOHOB, NPU3HaBaEMbIN
NCTOYHWUKOM BCEro NyOnmM4HOro n 4acTtHoro npaea,
3aneYyaTneHHbIV B BUae MedHbIX MHOIOrpaHHbIX KOFMOHH,
BbICTaBNEHHbIX Ha pUMCKOM doopymMe. 3akoHbl XII Tabnuy
COCTOSNN U3 pa3genoBs: 0 BbI30Be B cya (Tabnuuall), o
BepLUEHUN UCKOB (Tabnuua Il), o gonroBom pabcTee
(Tabnuua lll), o nopsigke MmaHumMnauum Nnpu caenkax
(Tabnunua V), o 3aBeLlaHnumn U CeEMENHbIX aenax (tabnuua
V), 0 NONb30BaHUM 3eMerbHbIM y4acTKoM (Tabnuua Vi), o
BOpoBcTBe (Tabnuua VIl), 0 TMYHOM OCKOPOfieHNNn —
obuge (Tabnuua VIll), 06 yronoBHbIX HaKka3aHMUAX
(Tabnuua 1X), o nopsigke NOXOPOH U LepeMoHun (Tabnuua
X), 0 nyonu4HbIX genax B ropoge (tabnuua Xl), o
HeuncnpawmsaHuu npusunernn (tTabnuua Xll). NognnHHbLIN
N NONMHbIN TEKCT 3akoHOB XIl Tabnuy HeEU3BECTEH,
N3BECTHbI MNOMbITKN NX PEKOHCTPYKLUMN U CUCTEMATMU3aLUN
Ha OCHOBaHUW LMTAT U3 OPYrUX PUMCKUX FOPUAUYECKUX
NCTOYHUKOB KINacCU4YECKOW 3MNoxXu.



Corpus juris oivilis — kogndmkauma nmneparopa KOctuHnaHa.
4. MponssepeHNs PUMCKUX KOPUCTOB, B
OCODEHHOCTU NPOU3BEeAEHUA PUMCKUX UCTOPUKOB : TUTa
JInBuAa (koHew | B. 4O H. 3. — Ha4arno | B. H. 3.), TauuTa (-l BB.
H. 3.), AMMuaHa MapuennuHa (IV B. H. 3.); pPUMCKUX aHTUKBAPOB
(«rpammaTtukoB»): BappoHa (lI-I BB. 4O H. 3.), PecTa (I B.

H. 3.); PUMCKUX opaTopoB (B ocobeHHOCTM LinuepoHa, | B. A0
H. 3.); puMckux nucarteneu: Nnastam TepeHuUs, B KOMeOUAX
KOTOPbIX HEMArOo yKa3daHMW Ha COCTOSIHMUE NpaBa; NIMPUKOB U
catupukoB (KaTtynna, Nlopauus, KOBeHana n gap.);
domnocoda CeHeku v Ap.

5. lManupycbl, N3y4eHU0 KOTOPLIX NOCBSALLEHA cnelnarnbHaga
OTpacsib UICTOPUYECKOU Hayku — nanuponorug. lNanupycebl
cogepxat boraTblt MmaTtepuan ansi No3HaHUs MECTHbIX
ocobeHHOoCTeN B NpaBe OTAENbHbIX MPOBUHLMWA PUMCKOro
rocynapcrtea. ECcTb nanupychbl, cogepxalune n JOKYMEHTHI
0OLLENMMNEPCKOro 3HAa4YEeHUS, HarNpUMep Ha nanupyce
coxpaHuncs aaukT AHToHMHa Kapakannbl — Constitutio
Antonina 212 r. H. 3. 0 NpeaocTaBneHnn NpaB PUMCKOro



ObbI4HOE NpaBo — ApeBHenLwas dopma
obpas3oBaHus pumMmckoro rnpasa. ObbI4YHOE
npaBO — COBOKYMHOCTb 00LLe00a3aTeNbHbIX
npaBui NOBeAEHNS], CIOXNBLLUUXCA B [JpeEBHEM
Pume B pesyrnbrate nx HeogHOKpaTHOro
NCMOJSIb30BaHUS, CAHKLIMOHUPOBAHHbIX U
3almuiaeMblixX rocyaapcTBoM, HO He
3adonKCMpOBaHHbIX B KAKOM-ITMOO bopMasibHOM
aKkTe.

Ecnu Takme CnoXXmneLLMECS B NpakTUKe rnpaBuna
noBeaeHNs Nagen He nosiydanu npusHaHus u
3alnTbl OT rocyaapCcTBEHHOM BiacTu, OHU
OoCTaBalncb NPOCTbIMU O0ObIYasiMK (ObITOBLIMU);
ecnm obbi4an NpusHaBasnucb 1 3alumiiannuch
rocygapCTBOM, OHM CTaHOBUITUCL NMPaBOBbIMU
obbl4agMun, cocTaBnsanm odbbIYHOE NpaBo, a uHoraa
Oake BOCMpUHMManucb rocygapCTBEHHON



OB6bI4YHOE NpaBO — HenucaHoe NPaBo (jus non scriptum),
BocxogsLuee K obblvasgmMm nepBoObLITHOro obLlecTBa.
Hopmbl 06bI4HOrO Nnpaea:

— mores maiorum — o0bl4au NPeaKkos;

— usus — 0DbIYHas NPaKTUKa;

— commentarii pontificum — obbl4an, CNOXMBLLUECS B
NPaKTUKe XPEeLOB;

— commentarii magistratuum — obbl4an, COXXMBLLMECS B
NpakTUKe MarncTpaTos;

— consuetudo — 0bblYam B UMNepaTopCKNn
nepuog. 3Ha4yeHue oOblYaeB:

— 3aMeHANN ykasaHusa apyrux, bonee onpeneneHHbIX
NCTOYHWKOB NpaBa, Npexae BCEro 3aKOHOB;

— cBuaeTenbCcTBOBaNM o cnocodbe NpMmMmeHeHnsi 3aKOHOB U
OPYrMx UCTOYHUKOB NpaBa B OPUANYECKON NPaKTUKE.



AKOH KAK UICTOYHUK PUMCKOI'O NPABA. BUObl 3AKOHOB.
CEHATYCKOHCYIJIbT
3aKOHbI (leges) — rmaBHOE BONSIOLLEHNE PUMCKOrO NMCaHOro npaea.
[lns npuaHaHns NpaBoBOro nNpeannucaHnsa B KAYECTBE 3aKoHa
Heobxoanmo ObIno, YTOOblI OH UCXOAWU OT UMEIOLLENO
COOTBETCTBYHOLLME NOMTHOMOYMSA OpraHa, T. €. TaK UnNu nHadve
BOMsioLlan BeCb PUMCKNN Hapopd, 1 YTOBObl OH ObIN HaAeXxallum
obpasom obHapoaoBaH: TaMHbIN NPABOBOW aKT HE MO UMETb
BEPXOBHOW topuamndeckon cunbl. [na ero npuHATUA 3aKOH A0S KEH
Ob1n1 ObITb AOBEAEH 00 CBeAeHUs rpaxaaH — BbiCTaBneH
Maructpartom 3abnaroBpeMeHHO Ha crieunarisHoM MecTte popyma.
«3aKOHbI — MMEOLLNE NpeanuchiBatoLLInUN XapakTep obLyme
NOCTaHOBMNEHUSA, NPEASIOXKEHHbIE MAruCTPaToOM, MPUHATLIE
HapoaHbIM cobpaHnem n yTeepxaeHHble CeHaToM». 3aKOH Ans
npuaaHnsa emy OOSMKHOM 3HAYMMOCTU MOT UICXOAUTb TOSMBKO OT
3aKOHHO U3bpaHHOro MarmcTpaTa 1 TonbKO B Npeaernax ero
KOMMeTeHUMN. PMcKne 3aKkoHbI 1 nony4vanu, Kak npaBuno,
HanMeHoBaHWE Mo ero nHMunaTopy: 3akoH KopHenus, 3aKoH
AxkBuUnua n 1. 4. lHorga HanmeHoBaHme ObINo ABOMHbLIM MO ABYM
nMeHam, Harnpumep 3akoH Banepus-lopauus.



SQOAUKT MATUCTPATA KAK UICTOYHUK PUMCKOTI O NMPABA.
NMPETOPCKUE 9O0UKTbI
AAUKT (edictum) (OT dico — «roBopo») — YCTHOE OOBLSABNEHUE
mMarmcrpara no Tomy unm MHOMYy BOMpPOCY.

C TedeHnemM BpeMeHM 34UKT Nony4un cneuuanbHoOe 3Ha4eHne
NpOrpaMmmMHOro oobsABIEHUS, KaKoe No YCTaHOBMBLLENCS
NpakTuKe genanu (y>ke B nncbMeHHON dhopme) pecnybrnunkaHckmne
MarmcTpbl Npu BCTYNSIEHNUN B OOSMKHOCTb.
dopmanbHO 3OUKT BbIn 0ba3aTeneH TONMbKOo ANns TOro MarnmcTpa,
KOTOpPbIM OH ObIfT U3aaH, 1, criegoBaTenbHO, TONbKO Ha TOT roA, B
TeYeHne KOTOpOoro MmarucTpar Haxoauncs y BrnacTum (otcroga
npuHagnexatlee LlnuepoHy HasBaHue a3gukTa lex annua, 3aKOH
Ha rog). OgHako pakTU4ecKku Te NYHKTbl 3AUKTa, KOTOpPbIEe
OKasblBanncb yaayHblM BblpaXXeHMEeM UHTEPECOB
FOCNoACTBYIOLLEro Krnacca, NoBTOPANNCL U B 34UKTE BHOBb
n3bpaHHOro maructpara n npnobpeTtanu yctTondmBoe 3Ha4eHne
(4acTb 5AMKTa 4aHHOro MarucTpara, nepexoamsluas B 3AUKTDI
ero npeeMHuKoB, Ha3bliBaeTc4d edictum tralaticium).



OEATEJIBHOCTb OPUCTOB KAK UICTOYHUK PUMCKOI'O
NMPABA
dopmMupoBaHmne LPUCNPYAEHLMN KaK CaMOCTOSTENBHOIO 1 BaXKHOTO
NCTOYHMKA NpaBa Ha4anocb NPUMEpPHO B Il B. A0 H. 3.

B nepuopg pecnybnukn gesatenbHOCTb OPUCTOB cBOAUNACD K:
— KOHCYynbTauumu rpaxgaH, obpaTtneLLMXCS 3a OPUANYECKON
NOMOLLbIO (presponsa);

— gade obpasuoB U peaakTMpoBaHUIO 4OrOBOPOB 1 CYAEOHbIX
NCKOB (cavere);

— PYKOBOACTBY HOPUANYECKUMN OENCTBUSMU CTOPOH 6e3 nx
3awnThbl B cyae (agere).

Pe3ynbTaTt AeATeribHOCTU KOPUCTOB — MNOsIBIIEHME B Pume
Hapsay C UMBUIbHBLIM NPaBOM Mpaea, Co34aHHOro TOfIkOBaHNEM
tOpUCTOB. AMEHHO NyTEM TOMNKOBaHUS pa3BuBanack bonbLuas HacTb
MHCTUTYTOB PUMCKOrO npaea. JlutepatypHasi 4eATENbHOCTb
pecnybrmnMKkaHCKNX FOPUCTOB BbipaXkanacb B KOMMEHTaPUAX K
3akoHaM Xl Tabnuy. KommeHTapum COCTOAT U3 TPEX YaCTeu:
— 0ObACHEHUE TEKCTA;

— TOSIKOBaHUE OPUCTa;

— obpaseu nckoson opmyrbl.



ACUNBO 3A BHMA




