MAI'MCTEPCKAA PABOTA
HA TEMY:

CpaBHUTENbHO-NPaBOBOW aHANU3
HEeCOCTOATESIbHOCTW
(6aHkpoTcTBa) hUsnyeckux nuu
no 3akoHopaTtenbCcTBY Poccuu u
3apybeXHbIX CcTpaH



AKTyaribHOCTb TeéMbl padoThlI

MMYLLECTBEHHbIX NpaB CTOPOH
(pMHAHCOBO-X03ANCTBEHHbIX OTHOLUEHUN
Oblna o6ocHOBaHa eLle B
ApeBHEPUMCKOM rnpase, B pe3yrbraTte
Yyero 3apoauNICA U B Te4eHUe MHOIux

CTONEeTUU pa3BMBarcsi NpaBoBOW
MHCTUTYT HECOCTOATESILHOCTH,
NnpPuU3HaHHbIN Hanbornee 3ahheKTUBHbLIM
cpeacTBOM obecrneyeHus
3KOHOMMYECKOU 6e3onacHoOCTHU

CtaHoBMTCA 0OMeBUAOHOMN HEOOXOAUMOCTb
CO3[aHUA U pa3BUTUA MEeXaHU3Ma
NnpaBOBOro perynmpoBaHus
HEeCOCTOATESNIbHOCTU (OaHKPOTCTBA)
Takoro cneuuduyeckoro ¢ no3mummn
Poccuinckoro npaBa cyobekTa
rpaxaaHCKMX NPaBOOTHOLUEHUN, KaK
cmanyeckue nmua, n B bonbLuen CTeneHn
— rpaxgaHe, He 3aHMMalLLMecs
npeanpuHNMaTesibCKoun
AeATeNbHOCTLHO.




OOBLeKT u npeamMeT
nccriegoBaHuA

OOBbLeKT uccnegoBaHus

e OOLLECTBEHHbIEe OTHOLLUEHUS, BO3HUKAlOLLME MO
noBoAy 6aHKpOTCTBA (PU3NYECKUX NUL, — FpaKaaH
Poccuuckoun ®epnepauum, cBA3aHHbIE C 3aLLUTOU
npaB U peanusauuen MMyLLEeCTBEHHbIX MHTEpPeCcoB
UX KpeanTopoB N caMuX rpaxaaH-aomKHUKOB.

[lpeameT uccnepgoBaHuA

* POCCUMNCKOE FpaXkKaaHCKoe 3aKoHoaaTesIbCTBO,
perynupytoLiee npoueaypbl 0aHKpoTCTBa
domnanyecknx nuuy; AOKTPUHA npasa B uccrieayemMou
obnacTu; cnoXuBLUasacAa cyaedHasa npakTuka u




Llenb v 3agaym padoTbl

Llenb nccnepgoBaHus

* MPOBECTU CPABHUTENIbHO-NPABOBOM aHaNM3 HECOCTOATENbHOCTH
(6aHkpoTcTBa) hnanyeckux nuuy No 3akoHogaTenbCcTBY Poccum u 3apybexHbIx
CTPaH M NPeasioXUTb PeKoMeHAaLun No CoOBepLIeHCTBOBAHUIO NPaBOBOro
perynmpoBaHu1A OTHOLUEHWUH, CKNaabiBaloLWKUXCs NO NoBoAYy HECNOCOOHOCTHU
rpaxgaHMHa-AoMKHUKA YyAOBNeTBOPATL (hbMHaHCOBLIe Tpe6oBaHUA U ero

3agauu:

¢ 1) U3yunTtb cTaHOBNEHME U pa3BUTUE UHCTUTYTa OaHKpOTCTBa (pM3N4YECKOro
nuua B Poccuu;

e 2) PaCCMOTpeTb Kputepuun GaHKpOTCTBa (*)VISVI‘-IGCKMX ng, nX rpaxaaHCcKo-
npaBOBOﬁ CTaTyC KaK HECOCTOATEJIbHOCTU CY6'beKTOB;

¢ 3) M3yuntb NnpaBoBoOe perynupoBaHue 6aHKpOTCTBaA (hu3nyecKkoro nuua

¢ 4) UccnepoBaTthb AocyaebHbIe opuanyeckmne npoueaypbl yaoBrneTBOPEHUS
TpeboBaHUU KpeauTopoB (hn3nyeckoro numua

e 5) U3yunTb cyaebHble opuanyeckue npoueaypbl 6aHKpoTcTBa (hM3nM4ecKoro
nuuya

e 6) PaccmoTpeTb Mepbl Mo NnpeaynpexaeHuto 6aHKpoTcTBa hnsnyeckoro nuua.

e 7) NMpoBecTu cpaBHUTENbLHO-NPaBOBOM aHaNN3 HECOCTOATENIbHOCTYU




[TonoxeHusl, BbIHOCUMbIe Ha 3aLuUTYy:

1. MpoBeas cpaBHUTENbHO-NPaBOBOMN aHarNM3 HECOCTOATENbHOCTU (PU3NYECKUX NUL,
no 3aKkoHoAaTenbCcTBY Poccum n 3apybexHbIX cTpaH cnegyeTt otMeTuTb, YTo B CLUA 1
BennkobpntaHun NCTOPUYECKU CIIOXKUIICA NMPOTUBOMOSIOXKHbLIN NOAXO0A K
OoCyLleCTBIIEHUIO Npoueaypbl 6aHKPOTCTBa U ee NnocneacTBMAM. AHFIIMUCKUM NoaXon4
HanpasJieH Ha yAOBIeTBOpeHUe TpeboBaHUU KpeanTopoB, aMepUKaHCKUUN BO rnaBy
yrna ctaBuUT MHTepeChbl AOMMKHUKA, MONaBLUEro B CNOXHYH 3KOHOMUYECKYH
cutyauuro. Npn aTom cTaHOBIIEHUE U pa3BUTUE Npoueaypbl NPoAoMKaNUCh Ha
NPOTAXEeHUN ABYX CTONETUN.

. AHanNM3npys 3akoHoOA4aTeNnbCTBO B cpepe OAHKPOTCTBA (PU3NYECKUX NUL, B
Amepuke u AHIMUN, Mbl NPULLIU K BbIBOAY O TOM, YTO N1LUb, NPOMAS CTONb ANIMHHbIN
NyTb, AaHHbIM CTPaHaM yAarnocb CTabunuanpoBaTb OCHOBHbIE NPOLIECChI
npoueaypbl HECOCTOATENIbHOCTU FPaXaaH U BBECTU AeACTBYHOLME MEXAaHU3MBbI,
NO3BONAKLWME OTCNEXNBATb TEHAEHLUN PAa3BUTUA U NpefoTBpaLLaloLme
MOLLUEHHMYEeCKne cxeMbl NO cnucaHuio gonros. Ha Haw B3rnsag NCKNOYUTENIbHO
ANUTENbHOCTb NPAKTU4YECKOro NpMMeHeHUs1 3aKoHa 0 6aHKpoTCcTBe (hU3nYECKUX NuUL,
MoOXeT chopMUpoBaTh NOAXOA CTPaHbl K AaHHOM Npoueaype U BHECTU
KOPPEKTUPOBKN B AeNCTBYHOLIME HOPMbI, YTO NOATBEPXXAAETCS pa3BUTUEM
3aKoHOAaTeNnbCTBAa O HECOCTOATENILHOCTM AeOUTOPOB NPUBEAEHHbLIX CTPAH.




[TonoxeHusl, BbIHOCUMbIe Ha 3aLuUTYy:

Ha cerogHAWHNN AeHb Ha3pesia He0OXoAMMOCTb pPa3pPabdoTKM KOHUEenuuu
npeaynpexaeHnst 6aHKpoTcTBa (pManyecknx nuu, T. K. AeUCTBYHOLLEe
3aKoHOAAaTeNbCTBO PerynmpyeT TONbKO npeaynpexaeHue 6aHKpOTCTBa HOPUANYECKUX
nuu. OTcyTCTBME HOPMATUBHOIO peryrimpoBaHuUs BONPOCOB NpeaynpexaeHus
GaHKpoTcTBa PU3NYECKUX NUL, NPUBOAUT K TOMY, YTO caMmm (husnyeckme nmua, a
TaKXe UX KpeanTopbl OKa3biBalOTCA HeA4OCTAaTOYHO 3aWULLEHHbIMU. DTO
obycnoBnuBaeT HEOOXOAUMOCTb BHECEHUA USMEHEHUN B HOPMbI AIeUCTBYHOLLEro
3aKoHoAaTenbCTBa, KOTOpble NpU3BaHbl 0becnevynTb NpeaynpexaeHne 6aHKpoTcTBa
¢pnanyeckux nuu,.

Tak, B paMmKax peanusauum KOHUenuuu npegynpexaeHns 6aHkporcTBa ouanyecKnx
niuy BUAUTCA LenecooopasHbIM JONOMHUTL rnaBy X « BaHKPOTCTBO rpaXgaHuHa»
3aKoHa 0 6aHKpPOTCTBEe CTaTbeun O npeaynpexaeHnn 6aHkporcTtea uU3nNYeCcKux nuy, B
KOTOPOM NpeaycMOTpPeTb BO3MOXHOCTb (hU3NYECKUM Nnnuam, B TOM YUCTIe He
3aHUMaLWMMCA NpeanpUHNMaTENbCKON AeATeNbHOCTbLIO, B LieNnAX npeaynpexaeHuns
GaHKpOTCTBa OpraHM30BbIBaTb accouMaLum 3aeMLMKOB, OCYLLECTBNATb
CTpaxoBaHWe Ha criy4an BO3MOXHOro HacTynsieHusa 6aHKpoOTCTBa.




Uccneoya MHCTUTYT OaHKPOTCTBa
dousnyeckux nuuy, MOXHO caenaTtb
crneayrouwime BbiBOAbI:

AOBOHbHO cna6o, OHO He UMeno LeNIOCTHOro U CUCTEMATUYECKOro
XapaKTepa, YTo oTpa)kano o6Ly HepPa3BUTOCTb PbIHOYHbLIX OTHOLUEHUN B

2. 3akoHopaTenbCTBO 0 6baHKpoTcTBe Poccum XIX Beka genano
3HauYUTesNbHbIN LWar Bnepes, 04HAKO OTNMYanocb pa3poO3HEHHOCTLIO U
CNOXXHOCTbIO.

passmaﬂ HOpMaTUBHO-NpaBoBas 6a3a perynMpoBaHusa npoueaypbl

6aHKpOTCTBa oTnnyaBLlasics, TemMm He MeHee, He3aBepPLUeHHOCTbLIO U

perynMpOBaHml OTHOLLUEHUN, CBA3aHHbLIX C HECOCTOATESIbHOCTbLIO, YTO
B OOLUEeM 1 LerioM BbiTeKanous CYTU KOMaHAHO- aAMVIHVICTpaTVIBHOVI

5. C Hayanom chopMrUpoBaHUSA PbIHOYHOW IKOHOMMUKM B 90-e roabl XX Beka
ObINN NPUHATbLI HOPMaTUBHO-NPaBOBbIe aKTbl, NPU3BaHHbIe CTPOUTL HOBbIE
peanun pbIHOYHbIX OTHOLLUEHUMN.




[TPUYNHBLI HECOCTOATENTIbHOCTU
dousnyeckux nuuy

NMpnynHaMun HeCcoCTOATENTIbHOCTU (PU3NYECKUX NUL, MOXKET ObITb
MHOXecTBO (pakTopoB. Cpean HUX MOXHO pa3nnyaTtb BHYTPEHHUe
NMPUYUHbI, TECHO CBAI3aHHbIE C JIMYHOCTbLIO AOMMKHUKA (YSIeHOB €ro ceMbM).

Takxe K BHYTPEHHUMM NpU4INHam MOXHO OTHECTU: aJINMEHThI,
KOMIMeHcauum no sBoamMmelleHnro 3a npudinHeHne spena xusHm n 340poBbHo,
06ﬂ3aTeﬂbCTBa, BO3HUKLUUNE BClieaACTBUE YHUUYTOXEeHUNA UIn noBpexaeHus
nMmyuiecTtBa Apyroro imua 1 (vnn) BO3HUKLWIKNE B pe3yrnibrate npuBnevYeHunsA

rpaxgaHuHa K IOpM,D,I/I'-IQCKOI?I OTBETCTBEHHOCTM.

BHelWHMe NpUYUHbI BO3HUKAIOT HE3aBMCUMO OT AeNCTBMM AO0MmMKHUKA. K
HUM MOXXHO OTHeCTU: MHNALUIO, U3MEHEHME KNo4YeBoMn cTaBku baHka
Poccumn, 6aHKOBCKUX MPOLEHTHbIX CTAaBOK U YCITOBUW KPeAUTOBaHUSA,
HaNoroBbIX CTaBOK, U3MEHeHM1e YCNOBUN B OTHOLLEHUN COOCTBEHHOCTU U
apeHAbl, B 3aKoHOAATeNIbCTBE O TpyAe u gpyrue.




Ha cerogHsILLHMK AeHb OCHOBbLI
ANA NpaBoOBOro perynmpoBaHus
MHCTUTYTa 6aHKpPOTCTBA
rpaxgaHuHa 3anoXeHbl B
KoHcTutyuum Poccuinckon

Pepnepaunn. B Heun 3aKkpenseHbl
NPUHLMNBbI, NPUMEHEHNE KOTOPbIX
NOJIOXXEeHO B AeUCTBYOLLEN
KOHUenumun 6aHKpoOTCTBa.

[lpaBoOBOE perynupoBaHue DaHKpPOTCTBA
B PO

NMoHATNE HECOCTOATENMBLHOCTH
(6baHKpoOTCTBa) OonpenerieHo B CT. 2
®3 o1 26.10.2002 1. «O
HEeCOCTOATENTIbHOCTHU
(6aHKkpoTCTBE)» Yepes3 yKa3zaHue
Ha ero CyLWHOCTHbIN MPU3HaK —
HeCrnocoOHOCTb AOMKHUKA B
NonHOM obbeme yaoOBIeTBOPUTDL
TpeboBaHUA KpeaUToOpPoOB No
AEeHeXHbIM obfA3aTenbCcTBaM U
(wnn) ucNonHUTbL 06A3aHHOCTbL NO
ynriate obsa3aTenbHbIX NflIaTeXemn.




[Mopsapok 6aHKpoTcTBa (hM3NYECKMX nNuL

OaHKpPOTOM Brnpase Nodon rpakaaHuH, Yeu
Aonr nepen opuumanbHbIMU
opraHusauusamMmm npeBbicusn 500 TbicAY
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lNMpocpoyka AomkKHa AOCTUTHYTb 3-X
MecsiueB.

AOJIMXHUK umeeT AO0JIIr nepen HeCKOJIbKUMU
Kpeautopamum u NnOHNUMaeT, 4YTO, AaXe noracvB
4YaCTb, HE CMOXeT BbINJ1aTUTb OCTaBLUYHOCSH

OGpaTtutbCA B cya OH 006AA3aH He no3aHee
yem yepe3s 30 AHeU nNocrie HacTynJsieHns

cUTyauumn, yaoBneTBOpAOLLEeN YCITOBUAM
OaHKpOTCTBA.




Cnacubo
3a
eHUMaHue!




